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DISCUSSION: The application for adjustment from temporary to permanent resident status in the
legalization program was denied by the Director, National Benefits Center, and is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The director denied the adjustment application because the applicant was not in temporary resident
status, and the applicant was therefore not eligible for adjustment to permanent resident status.

On appeal, counsel for the applicant asserts that the applicant had been granted temporary resident
status and that such status had not been properly terminated. Counsel also explains that the
applicant received a notice of denial and a notice of approval of his Form [-687 application for
temporary resident status on the same day, but that at an Infopass appointment, a representative of
USCIS informed him that the application appeared to have been approved.

An alien who has been lawfully admitted for temporary resident status under section 245A of the
Act, such status not having been terminated, may apply for adjustment of status of that of an alien
lawfully admitted for permanent residence. 8 C.F.R. § 245a.3(b). The applicant has not been
lawfully admitted for temporary resident status. The record indicates that an approval notice was
prepared and sent in error. There is no indication that the applicant had been approved in USCIS
databases. The director sent a notice of intent to deny and a notice of denial of his Form 1-687
application for temporary resident status to the applicant and counsel.

The AAO notes further that in Bassey v. INS, No. C01-4035 SI, 2002 WL 31298854 (N.D. Cal.
Oct. 10, 2002) the court held that even though the Immigration & Naturalization Service (INS)
(now United States Citizenship & Immigration Services) had stamped Mr. |Jillpassport with
temporary proof of lawful permanent residence and had issued him notice that his application for
lawful permanent resident status had been approved, INS had never adjusted Mr. \jjjil§ status
because federal statute mandated that his application for lawful permanent residence be denied as
Mr. [l had previously entered a fraudulent marriage for the purpose of securing immigration
benefits and the relative petition underlying his application for lawful permanent residence had
been denied. Consequently, according to the Il court, INS lacked the authority to adjust Mr.

I status to that of lawful permanent resident and the temporary proof of lawful resident
status stamped in Mr. INEEEEER passport had no legal effect. See NI at *5-6. See also Peng v.
Gonzales, No. C-06-07872 JCS, 2007 WL 2141270 (N.D. Cal. July 25, 2007)(which affirms those
aspects of Il sct forth here and distinguishes Il on other grounds.) See also Nelson v.
Reno, 204 F. Supp. 2d 1355 (S.D. Fla. 2002) at 1359-60 (where the court held that despite the
Form I-551 stamp in Mr. ISR passport, INS had not adjusted his status as the Form 1-130 filed
on his behalf was never approved and thus the INS had no authority to adjust his status.) In
keeping with these precedents, the AAO finds that even though INS stamped a Form 1-94 with
temporary proof of lawful permanent resident status on the applicant’s behalf, INS never adjusted
his status because federal statute mandated that his application for lawful permanent resident status
be denied as his temporary resident status had been terminated prior to the adjudication of the
Form I-698 and that status was never reinstated.
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The applicant is not a temporary resident. Therefore, he is ineligible for adjustment from temporary
to permanent resident status.

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility for
adjustment from temporary to permanent resident status.




