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DISCUSSION: The application for temporary resident status was denied by the Director, Western
Service Center. The decision is now before the Administrative Appeals Office (AAO) on appeal.
The appeal will be rejected as untimely.

The director denied the application because the record of proceeding contains evidence that the
applicant was convicted of two felonies and two misdemeanors. The director stated that the
applicant did not provide sufficient evidence to meet his burden of proof to establish his eligibility
for the benefit sought.

On appeal, counsel argues that the appeal is timely because the Form [-694 was filed within 30 days of
receipt of the applicant’s Freedom of Information Act (FOIA) request. Counsel states that the director’s
decision was mailed to prior counsel and the applicant was not aware of the decision until counsél
received the FOIA request. The AAO notes that the director’s decision was mailed to the applicant’s
address of record. An adverse decision on an application for temporary resident status may be
appealed to the AAQ; the appeal with the required fee must be filed within thirty (30) days after
service of the notice of denial. 8 C.F.R. § 245a.2(p). The date of filing is not the date of mailing,
but the date of actual receipt. 8 C.F.R. § 103.2(a)(7)(i). An appeal that is not timely filed will not
be accepted. 8 C.F.R. § 245a.2(p).

In this case, the director issued the notice of denial on December 27, 1993 and mailed it to the
applicant's address of record. The appeal was received on May 9, 1994, 133 days later. Therefore,
the appeal was untimely filed and must be rejected.

ORDER: The appeal is rejected.



