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DISCUSSION: The termination of the applicant’s temporary resident status by the Director, Los
Angeles, is before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant was granted temporary resident status on August 6, 2005 under section 245A of the
Immigration and Nationality Act (Act), as amended, 8 U.S.C. § 1255a. The applicant was required
to file an application to adjust status from temporary to permanent resident within forty-three (43)
months of receiving his temporary resident status. See 8 C.F.R. § 245a.3(b)(1). Pursuant to section
245A(b)(2)(C) of the Act, 8 U.S.C. § 1255a(b)(2)(C), a failure to file an application for adjustment
to permanent residence within this statutory filing period will result in the termination of the
applicant’s temporary residence. The applicant filed his application to adjust status from temporary
to permanent resident on August 13, 2009, which is outside the statutory filing period.

On appeal, the applicant indicates that his representative failed to advise him that he needed to file
his Form [-698 within the required time frame.

There is no remedy available for a petitioner who assumes the risk of authorizing an unlicensed
attorney or unaccredited representative to undertake representations on its behalf. See 8 C.F.R. §
292.1. The AAO only considers complaints based upon ineffective assistance against accredited
representatives. Cf Matter of Lozada, 19 1&N Dec. 637 (BIA 1988), aff'd, 857 F.2d 10 (1st Cir.
1988)(requiring an appellant to meet certain criteria when filing an appeal based on ineffective
assistance of counsel).

Beyond the decision of the director, records from the Superior Court of California, County of Los
Angeles, indicate that the applicant has been convicted of the following:

e On March 23, 2000 for violating California Vehicle Code (CVC) 23152(B) .08% or more
weight blood alcohol while driving vehicle (Case no. ‘

e On November 6, 1995 for violating CVC 14601.2(A), driving with a suspended license (Case
no.- Inglewood Municipal-Metro Court);

e On February 26, 1996 for violating CVC 23152(B) .08% or more weight blood alcohol while
driving vehicle (Case no. . Los Angeles Municipal Court); '

e On May 17, 1990 for violating CVC 23152(B) .08% or more weight blood alcohol while

driving vehicle (Case no. [ GczD;

On May 17, 1990 for violating CVC 14601.1(A) driving with a suspended license (Case no.

On December 15, 1984 for violating CVC 23103 reckless driving, no injury (Case no.
. Santa Monica Municipal Court);

e On October 26, 1984 violating CVC 23152(A) under the influence of alcohol drugs in
vehicle (Case no. , Los Angeles Municipal-West Court).

An applicant who has been convicted of a felony or three or more misdemeanors in the United States is
ineligible for adjustment to temporary resident status. Section 245A(a)(4)(B) of the Immigration and
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Nationality Act (the Act); 8 U.S.C. § 1255a(a)(4)(B). The regulations provide relevant definitions at
8 CF.R. § 245a.

“Misdemeanor” means a crime committed in the United States, either (1) punishable by imprisonment
for a term of one year or less, regardless of the term actually served, if any; or (2) a crime treated as a
misdemeanor under 8 C.F.R. § 245a.1(p). For purposes of this definition, any crime punishable by
imprisonment for a maximum term of five days or less shall not be considered a misdemeanor. 8
C.F.R. § 245a.1(0).

“Felony” means a crime committed in the United States punishable by imprisonment for a term of
more than one year, regardless of the term actually served, if any. There is an exception when the
offense is defined by the state as a misdemeanor and the sentence actually imposed is one year or less,
regardless of the term actually served. Under this exception, for purposes of 8 C.F.R. § 245a, the
crime shall be treated as a misdemeanor. 8 C.F.R. § 245a.1(p).

The applicant’s misdemeanor convictions render him ineligible for temporary resident status. Section
245A(a)(4)(B) of the Immigration and Nationality Act (the Act); 8 U.S.C. § 1255a(a)(4)(B).

As stated in 8 C.F.R. § 103.3(a)(3)(iv), any appeal which is filed solely on the basis of a demal for
failure to file the application for adjustment of status under section 210 or 245A in a timely manner, will

be summarily dismissed.

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility.



