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DISCUSSION: The Director of the Western Service Center denied the application for 
temporary resident status pursuant to section 210 of the Immigration and Nationality Act (Act). 
The matter is now before the Administrative Appeals Office (AAO). The appeal will be 
rejected. 

The director denied the application, finding that the applicant failed to establish his eligibility for 
temporary resident status. More specifically, the director determined that the applicant failed to 
establish the applicant was eligible due to his criminal history. 

On appeal. the applicant states that he initially tiled his appeal with the wrong filing fee, and was 
now remitting the correct fee. The record indicates that the director denied the application on 
January 6. 1992 and sent it to the applicant by certified mail at his address of record. The notice 
of decision was returned to the Service, marked "undeliverable as addressed. Forwarding order 
expired:' The applicant attempted to file his appeal on November 29.2010. He tiled his appeal 
with the correct filing fee on February 2, 2010 [sic 1.1 

An applicant is ineligible for temporary residence if he or she has been convicted of any felony 
or three or more misdemeanors in the United States. 8 C.F.R. § 210.3(d)(3). 

The record shows that the applicant has the following criminal record: 

On January 18. 1989. the applicant was charged with violating section 11350 of the California 
Health and Safety Code, for possession of a controlled substance. He was convicted on the 
charge on March 9, 1989. Court Docket n the Monterey County Superior Court of 
California. Section 11350 of the California Health and Safety Code is a felony. 

The applicant is ineligible for temporary residence due to his felony conviction. The applicant is 
also ineligible because he is inadmissible due to his conviction of a violation of a law relating to 
a controlled substance. No waiver is available for this ground of inadmissibility. 

An alien applying for adjustment of status has the burden of proving by a preponderance of the 
evidence that he or she is admissible to the United States under the provisions of section 210(c) 
of the Act, 8U.S.C. § 1160, and is otherwise eligible for adjustment of status under this section. 
8 C.F.R. § 210.3(b)(l). The applicant has failed to meet this burden. 

Whenever an application for special agricultural worker status is denied or the status of a lawful 
temporary resident is terminated, the alien shall be given written notice setting forth the specific 
reasons for the denial on Form 1-692. Notice of Denial. Form 1-692 shall also contain advice to 
the applicant that he or she may appeal the decision and that such appeal must be taken within 30 
days following service of the notification of decision. 8 C.F.R. § I 03.3(a)(3 lei). An appeal 
received after the thirty (30) day period has tolled will not be accepted for processing. 8 C.F.R. 
§ 103.3(a)(3)(iv). Form 1-694. Notice of Appeal, shall be used to file the appeal and must be 

1 The appeal was accepted for filing in February 2011. 
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accompanied by the appropriate fee. 8 C.F.R. § 103.3(a)(3)(ii). Whenever a person has the right 
or is required to do some act within a prescribed period after the service of a notice upon him and 
the notice is served by mail, three days shall be added to the prescribed period. Service by mail 
is complete upon mailing. 8 C.F.R. § 103.5a(b). 

The director issued the Notice of Denial on January 6. 1992. The appeal was not received until 
20 I O. The appeal was untimely filed and, therefore. must be rejected. 

ORDER: The appeal is rejected. 


