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DISCUSSION: The Director, Orlando, Florida terminated the applicant's temporary resident status 
for which he applied using the Form 1-687, Application for Status as a Temporary Resident Under 
Section 245A of the Immigration and Nationality Act, filed pursuant to the terms of the settlement 
agreements reached in Cathoiic Sociai Services, Ine, et aI., l'. Ridge, et ai., CIY. NO. S-86-1343-
LKK (E.O. Cal.) January 23, 2004, or Felicity Mary Newman. et al .. l'. United States Immigratio/1 
and Citizenship Services, et 01 .. CIY. NO. 87-4757-WOK (C.O. Cal.) February 17, 2004, 
(CSS/Newman Settlement Agreements). The applicant filed a timely appeal and the AAO 
subsequently dismissed, finding that the applicant had not established his class membership under 
Northwest Immigrant Rights PrrJject, et al. V.I'. U.S. Citizenship and Immigration Services, et ai., 88-
CY-00379 JLR (W.O. Was.) (NWIRP) or his continuous residence in the United States. The 
applicant filed a Motion to Reopen (MTR) whieh is now before the AAO. The AAO will grant the 
Motion to Reopen and dismiss the appeal. 

The AAO conducts appellate review on a de novo basis. See So/tane v. DOl, 381 F.3d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted on appeal. Following de novo review, the AAO finds that the applicant has 
established that he is a member of the class under NWIRP and that his unlawful status was known to 
the government prior to January I, 1982. That portion of the AAO's decision will be withdrawn. 
However, the appeal will be dismissed a second time because the applicant failed to establish his 
continuous residence in the United States for the duration of the relevant period. 

The AAO issued a notice of intent to dismiss on September 16, 2009. That notice stated that in this 
proceeding, the applicant indicated that he entered the United States on an F-I student visa prior to 
enrolling at Xavier University of Louisiana. However, the applicant submitted no evidence of this 
nonimmigrant entry. Nonetheless, the director found that the applicant had entered the United States 
as a nonimmigrant F-l student on an unspecified date prior to his 1980 fall term enrollment at 
Xavier University. This portion of the director's decision will be withdrawn. Following de novo 
review, the AAO rinds that the applicant has submitted a copy of his F-l nonimmigrant visa, issued 
to him in London. England on May 22. 1981. The copy also contains an entry stamp to the United 
States dated May 26. 1981. This document is sufficient evidence of the applicant's entry to the 
United States prior to January I, 1982 using a nonimmigrant visa. and is persuasive evidence of his 
eligibility as a class member under NWIRP. 

On September 9, 2008 the court approved a final Stipulation of Settlement in the class-action 
Northwest Immigrant Rights Project, et al. V.I'. U.s. Citizenship and Immigratio/1 Services. et aI., 88-
CY-00379 JLR (W.O. Was.) (NWIRP). Class members are defined, in relevant part. as: 

I. Class Members [include] all persons who entered the United States in a 
nonimmigrant status prior to January I, 1982. who are otherwise primafclcie eligible 
for legalization under ~ 245A of the INA I Immigration & Nationality Act!, 8 U.S.c. § 
1255a. who are within one or more of the Enumerated Categories described below in 
paragraph 2. and who -
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(A) between May 5, 1987 and May 4, 1988, attempted to file a complete application 
for legalization under § 245A of the INA and fees to an Immigration and 
Naturalization Service (INS) officer or agent acting on behalf of the INS, including a 
Qualified Designated Entity (QDE), and whose applications were rejectcd for filing 
(hereinafter referred to as 'Subclass A members'); or 

(B) betwecn May 5, 1987 and May 4, 1988, attempted to apply for legalization with 
an INS officer, or agent acting on behalf of the INS, including a QDE, under § 245A 
of the INA, but were advised that they were ineligible for legalization, or were 
refused legalization application forms, and for whom such information, or inability to 
obtain the required application forms, was a substantial cause of their failure to file or 
complete a timely written application (hereinafter referred to as 'Sub-class B' 
memhers); or 

2. Enumerated Categories 

a. Persons who violated the terms of their nonimmigrant status prior to 
January 1, 1982 in a manner known to the govemment because 
documentation or the absence thereof (including, but not limited to. the 
absence of quarterly or annual address reports rcquired on or hefore 
December 31,1981) existed in the records of one or more government 
agencies which, taken as a whole, warrants a finding that the applicant 
was in an unlawful status prior to January I, 1982, in a manner known 
to the government. 

NWIRP further provides that CSS/Newman Settlement Agreement legalization applications pending 
as of the date of the agreement shall be adjudicated in accordance with the adjudications standards 
described in paragraph 8B of the settlemcnt agreement. Under those standards, the applicant must 
make a primo li,,';£' showing that after his or her lawful entry and prior to January I, 1982, the 
applicant violated the terms of his or her nonimmigrant status in a manner known to the govemment 
in that. for example, documents and/or the absence of required documents (including, hut not limited 
to, the ahsence of quarterly or annual address reports required on or before December 31, 1981) 
within the records of one or more government agencies, when taken as a whole, warrant a finding 
that the applicant was in an unlawfnl status prior to January I, 1982 in a manner known to the 
government. Once the applicant makes such a showing, USCIS then has the burden of coming 
forward with proof to rebut the evidence that the applicant violated his or her status. If USCIS fails 
to carry this burden, the settlement agreement stipulates at paragraph 8B that it will be found that the 
applicant's nnlawful status was known to the govemment as of January 1, 1982. 

The settlement agreement states further that once USCIS finds that the applicant is a class member. 
USCIS shall follow the general adjudicatory standards set forth at R C.F.R. § 245a.18(d)lthe 
regulation relating to whether an applicant is at risk of becoming a public charge as analyzed under 



Page 4 

the Legal Immigration Family Equity (LIFE) Aet of 20001 or at 8 C.F.R. § 245a.2(k)(4)lthe 
regulation relating to whether an applicant is at risk of becoming a public charge as analyzed under 
the Immigration Reform and Control Act (lRCA) of 1986 J, whichever is more favorable to the 
applicant. 

Thus, when an NWIRP class member demonstrates that he was present in the United States in 
nonimmigrant status prior to 1982, the absence from his record of a required address update or 
notice of change of address due prior to January 1, 1982 is sufficient to demonstrate that he had 
violated his nonimmigrant status and was in unlawful status in a manner that was known to the 
government prior to January 1, 1982. settlement agreement, paragraph 8B. See o[so: 
section 265(a) of the Act as in place through December 29, 1981 (which indicates that 
nonimmigrants must report their addresses at the end of each three-month period after entering, 
regardless of whether there is any address change.) 

The AAO stated in the notice of intent to dismiss that the record is not clear regarding whether the 
applicant is an • class member as enumerated above and that there is no documentary 
evidence of his stated 1980 nonimmigrant entry in the record. The AAO hereby withdraws that 
portion of the decision. While the applicant has not established his 1980 entry, the record docs 
contain evidence of his 1981 entry in F-I nonimmigrant status. The applicant has established for the 
record that he entered as a nonimmigrant prior to 1982. As such, he is an I class member. 

Therefore, the next issue is whether the applicant has established that he violated his nonimmigrant 
status in a manner that is known to the government prior to January I, 1982. 

Until Dec. 29, 1981, section 265 of the Act stated that any alien in the United States in "Iawful 
temporary residence status shall" notify the Attorney General "in writing of his address at the 
expiration of each three-month period during which he remains in the United States, regardless of 
whether there has been any change in address." See section 265 of the Act (1980) and PL 97-116. 
1981 HR 4327(1981) which confirms that section 265 was modified, effective December 29, 1981, 
such that lawful non-immigrants were no longer required to file quarterly address reports regardless 
of whether there had been any change in address. 

The applicant entered the United States on May 26, 1981 as an F-l student. He would have been 
required to provide written updates of his address at the expiration of each three-month period 
during which he remained in the United States. regardless of whether there was any change in 
address, for the period May 26, 1981 until December 29, 1981. The record of proceedings is void of 
any address updates. 

Following de IlOVO review by the AAO. USCIS records do not reflect that the applicant filed 
quarterly or annual address notifications as required prior to Decemher 31, 1981. In accordance with 
the terms of the AAO finds that the evidence establishes by a preponderance of the evidence 
that the applicant was unlawfully present in a manner known to the govemment prior to January 1, 
19X2. Consequcntly, the applicant has established that his unlawful status was known to the 
government prior to January 1,1982 on this basis as well. 
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Once the applicant has established that he violated his student status prior to January I, 1982 in a 
manner known to the govemmcnt, he then must prove that he residcd continuously in the United States 
for the duration of the relevant period. The applicant has failed to meet this burden. 

An applicant for temporary resident status must establish entry into the United States before January I, 
1982, and continuous residence in the United States in an unlawful status since such date and through 
thc date the application is filed. Section 245A(a)(2) of the Act, 8 U.S.c. § I 255a(a)(2). The applicant 
must also establish that he or she has been continuously physically present in the United States since 
November 6, 1986. Section 245(a)(3) of the Act, 8 U.s.c. * 1255a(a)(3). The regulations clarify 
that the applicant must have been physically present in the United States from November 6. 1986 
until the date of filing the application. 8 C.F.R. § 245a.2(b)(l). 

For purposes of establishing residence and physical presence under the CSS/Newman Settlement 
Agreements, the term "until the date of filing" in 8 C.F.R. § 245a.2(b)(I) means until the date the 
applicant attempted to file a completed Form 1-687 application and fee or was caused not to timely 
file during the original legalization application period of May 5, 1987 to May 4, 1988. CSS 
Settlement Agreement paragraph 11 at page 6; Newman Settlement Agreement paragraph I I at page 
10. The applicant has the burden of proving by a preponderance of the evidence that he or she has 
resided in the United States for the requisite period, is admissible to the United States under the 
provisions of section 245A of the Act, and is otherwise eligible for adjustment of status. 

The regulation at 8 C.F.R. § 245a.l(c) read in conjunction with the CSS/Newman Settlement 
Agreements provides, in relevant part, that an alien shall be regarded as having resided continuously 
in the United States if: 

(i) No single absence from the United States has exceeded forty-five (45) days, and the 
aggregate of all absences has not exceeded one hundred and eighty (180) days between 
January I, 1982 through the datc the application for temporary resident status is filed 
[during the original filing period or the date that the alien was discouraged from filing!. 
unless thc alien can establish that due to emergent reasons, his or her return to the 
United States could not be accomplished within the time pcriod allowed. 

The inference to be drawn from the documentation provided shall depend on the extent of the 
documentation, its credibility and amenability to verification. 8 C.F.R. § 245a.2(d)(5). 

Failure to provide evidence other than affidavits shall not be USCIS' sole basis for finding that an 
applicant failed to meet the continuous residence requirement. See CSS/Newman Settlement 
Agreements. In evaluating the sufficiency of the applicant's proof of residence, [USCIS[ shall take 
into account the passage of time and other related difficulties in obtaining documents that 
corroborate unlawful residence during the requisite periods. See id. 
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Although the regulations provide an illustrative list of contemporaneous documents that an applicant 
may submit, the list also permits the submission of affidavits and any other relevant document. Sec 
8 CF.R. § 245a.2(d)(3)(vi)(L). 

The application and other statements of the applicant, both oral and written, are evidence to be 
considered. See Matter o!'E-M-, 20 I&N Dec. 77 at 79. The applicant's statements must not be the 
applicant's only evidence used to establish eligibility, but they should be viewed as valid evidence. 
fd. 

Documentary evidence may be in the format prescribed by USCIS regulations. See id. at 80. For 
example, 8 CF.R. § 245a.2(d)(3)(i) states that a letter from an employer should be signed by the 
employer under penalty of perjury and "state the employer's willingness to come forward and give 
testimony if requested." fd. Letters from employers that do not comply with such requirements do 
not have to be accorded as much weight as letters that do comply. fd. However, even if not in 
compliance with this regulation, a letter from an employer should be considered as a "relevant 
document" under 8 CF.R. § 245a.2(d)(3)(iv)(L). fd. Also, affidavits that have been properly 
attested to may be given more weight than a letter or statement. Id. Nonetheless in determining the 
weight of a statement, it should be examined first to determine upon what basis it was made and 
whether the statement is internally consistent, plausible and credible. Id. What is most important is 
whether the statement is consistent with the other evidence in the record. Ill. 

The "preponderance of the evidence" standard requires that the evidence demonstrate that the 
applicant's claim is "probably true," where the determination of "truth" is made based on the factual 
circumstances of each individual case. Id. at 79-80. ln evaluating the evidence, Matter o!'H-M- also 
states that "[t[ruth is to be determined not by the quantity of evidence alone but by its quality." Jd. at 
80. Thus, in adjudicating the application pursuant to the preponderance of the evidence standard, the 
director must examine each piece of evidence for relevance, probative valuc, and credibility, both 
individually and within the context of the totality of the evidence, to determine whether the fact to be 
proven is probably true. 

In its previous Notice of Intent to Deny (NOID) the AAO requested that the applicant provide a 
complete copy of each page of the passport(s) which he used to enter during 1980, 1983 and 1986, as 
well as copies of the front and back of any Form 1-94, Arrival Departure Record, issued to him upon 
entry in 1980, 1983 and 1986. This office also requested that if the applicant has other documentary 
evidence of thcse entries, he should submit copies of that as well as copies of any other 
nonimmigrant entries into the United States that he has ever made for which he has not yet submitted 
evidence. The AAO requested that the applicant also provide a sworn statement regarding the exact 
dates that he exited the United States during November 1983 and December 1986 as well as the 
precise dates that he re-entered in December 1983 and December 1986, if he does not provide 
documentation of these entries. 

In response, the applicant did not provide documentation of his stated December 1983 and 
December 1986 re-entries into the United States. He also did not provide a sworn statement 
regarding the precise dates that he exited the United States in November 1983 and December 1986 
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and that he re-entered in December 1983 and Decemher 1986. He did not provide copies of all 
pages of the passports which he used for entering the United States during the relevant period, as 
requested, and he did not submit an explanation for his failure to do so. Instead, he suhmitted only 
the identity pages and pages 8, 9, 12 and 13 of the Nigerian passport issued to him in London. 
England on May 21, 1981. On page 13 of this passport is a multiple entry F-l student visa issued to 
the applicant on August 5, 1982 in London. On page 12 of this passport is a copy of the applicant's 
April 6, 1983 entry stamp issued at Atlanta, Georgia and his August 6, 1988 entry stamp, also issued 
in Atlanta. 

Y ct, on the Form 1-687 at item 32 wherc the applicant was required to list all of his absences from 
the United States since January 1, 1982, the applicant indicated that throughout all of 1982 and all of 
1983 and 1988, except for November/December 1983 and December 1988, he was in the United 
States. 

Further, according to the applicant's passport, the applicant was outside of the United States on the 
following dates: He arrived in Nigeria on January 15, 1985 and departed on July 10, 1985. He 
embarked/departed from the U.K. at Gatwick, England Airport on May 26, 1981 and arrived in the 
United States on May 26, 1981. He apparently entered the U.K. at Gatwick, England Airport on 
Decemher 19, 1981 and departed on December 23, 1981. He entered at Gatwick, England on 
January 14, 1982. He arrived in Nigeria on July 18, 1982. He was in Nigeria on March 20,1983, 
but it is not clear from the stamp if this was an arrival or departure stamp. He arrived in Nigeria 
during July 1983. On January 8,1984, the applicant departed Nigeria. An immigration official of a 
foreign country stamped the applicant's passport on December 27, 1985, hut the name of this 
official's country is not legible on the stamp. The dates of the applicant's ahsences and the length 
of the applicant's absences are not clear from the record and the applicant has not provided the 
information as requested previously by the AAO. Therefore, the applicant has not estahlished that 
his residence in the United States was continuous throughout the relevant period. 

The AAO also notes the following inconsistent evidence: 

I. The Form 1-687 signed under penalty of perjury on June 29, 2004 on which the 
applicant lists his in the United States since entry as: Pharmacy 
Technician, New Orleans Louisian from June 1980 
through May 1983; Pharmacist, 
Louisiana from August 1985 through December 1988; 
Central Florida, Winter Park, Florida from July 1999 through September 2003; 
and New Smyrna Beach, Florida from April 2001 

I through September 2003 ; and Daytona Beach, 
Florida from September 2003 through the date that form was signed. 2 

I On the Form I 687, is misspelled as . . 
) The Form 1-687 does not li.st the applicant's title/position at this pharmacy. 
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2. A copy of an employment letter dated April 14. 2004 on 

letterhead stationery which indicates that 
the applicant was employed as a Pharmacist at the . 
••••••••• _ from December 1983 through August 1985. It is 
signed by the Intern Director of Pharmaceutical Care at the 

3. A copy of the applicant's Xavier University of Louisiana diploma which 
indicates that the applicant received the degree of Bachelor of Sciencc in 
Pharmacy on May 20. 1984. 

4. A copy of the applicant's State of Louisiana Pharmacist License which 
indicates that he received a license as a Registered Pharmacist on February 22. 
1984. 

5. Copies of the applicant's entry stamps and Form 1-94 which establish that he 
presented himself to U.S. officials as a lawful nonimmigrant upon entry during 
November 1998 and May 1999 in order to reside indefinitely in the United 
States. 

The previous NOlO stated that the record indicates that the applicant willfully misrepresented 
himself as a lawful nonimmigrant upon entry on various occasions, including his 1998 and 1999 
entries. in order to gain a benefit under the Act. Namely, he sought to gain entrance into the United 
States. Thus. he is inadmissible under section 212(a)(6)(C)(i) of the Act. In reply to the notice of 
intent to dismiss, the applicant provided proof that he has suhmitted to thc director the completed 
Form I-690, Application for Waiver of Grounds of Excludability, which is the form he must file to 
request a waiver of this ground of inadmissihility. Thus, the AAO finds that the applicant has 
demonstrated that he suhmitted a properly completed request for a waiver of the ground of 
inadmissibility to which he is subject. 

Also. the notice of intent to dismiss pointed out that the applicant submitted an employment lettcr which 
indicated that he was employed at the Medical Center of Louisiana at New Orleans from December 
1983 through August 1985; however. he failed to list this employment on the Form 1-687. 

This discrepancy casts doubt on the authenticity of the evidence of record, including the applicant's 
claim that he resided continuously in the United States from a date prior to January 1. 1982 through 
May 4. 1988. 

Doubt cast on any aspect of the applicant's proof may lead to a reevaluation of the reliability and 
sufficiency of the remaining evidence offered in support of the application. It is incumbent upon the 
applicant to resolve any inconsistencies in the record by independent objective evidence, and 
attempts to explain or reconcile such inconsistencies, ahsent competent objective evidence pointing 
to where the truth, in fact, lies, will not suffice. See Maller o( Ho. 19 I&N Dec. 582 (BIA 1988). 
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The AAO stated in the NOlO that such discrepancies in the record may be overcome through 
independent, objective evidence of the applicant's claim that he resided continuously in the United 
States throughout the statutory period. Detailed affidavits in which the affiant, for example: attests 
to having knowledge of the exact address where the applicant resided in the United States during the 
relevant period; attests to never having gone more than a specific number of days without having 
seen the applicant during the relevant period; provides proof of identity and of having resided in the 
United States himselUherself during the relevant period; etc., which support the applicant's claim 
that he resided continuously in the United States from May 1984 through the end of the statutory 
period would also be considered. 

Thc NOlO also noted that the applicant stated on the Form 1-687 that he was employed at ••• 
_ New Orleans from August 1985 through December 1988, but he did not provide an 
employment letter or FOim W-2, Wage and Tax Statement. to verify this. Also, the applicant did not 
submit any affidavits or contemporaneous evidence to support the claim that he continued residing in 
the United States from August 1985 through December 1988. 

The AAO provided the applicant the opportunity to provide, in response to the NOlO, objective. 
independent evidence, including a U.S. Social Security Administration statement, and detailed 
affidavits which support the claim that he resided continuously in the United States throughout the 
statutory period. including the period following May 1984. This office stated that if the applicant is 
not able to obtain additional employment letters or other proof of employment. such as Forms W-2 
or a Social Security Administration statement, the applicant should submit a sworn statement 
regarding why he is not able to do so. 

In response, the applicant provided a sworn statement in which he stated that he was not able to 
obtain an employment letter from , New Orleans because that employment was 
over 20 years ago. The applicant failed to state why he did not provide: a Social Security 
Administration statement or other evidence of that employment; or additional evidence of his stated 
employment from 1983 through 1985 at the which he failed to list on 
the Form 1-687_ The only affidavit regarding continuous residence the relevant period that 
the applicant provided in to the notice of intent to dismiss was the October 16, 2009 
affidavit from his wife On this affidavit, indicates that 
the applicant has resided continuously in the United States from 1986 until the present. This 
affidavit is not detailed, it does not inclnde an address for the applicant during the relevant period 
and its credibility is undermined by statements which the applicant made at item 32 of the Form 1-
687 which indicate that he resided in Nigeria, not the United States, from December 1988 through 
December 1998. The credibility of the evidence overall is further undermined in that the applicant 
indicated in his sworn statement submitted in reply to the notice of intent to dismiss that he resided 

from 1980 through 1984 and III 

from 1984 through 1988. Yet, on the Form 1-687, he stated that he resided 
on ••••••••••••••• from 1980 through 1988. These inconsistencies have not 
been resolved by the applicant. 
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The absence of sufficiently detailed documentation to corroborate the applicant's claim of 
continuous residence for the entire requisite period seriously detracts from the credibility of this 
claim. Pursuant to 8 C.F.R. § 24Sa.2(d)(S), the inference to be drawn from the documentation 
provided shall depend on the extent of the documentation, its credibility and amenability to 
verification. It is fherefore concluded that he has failed to establish continuous residence in an unlawful 
status in the United States throughout the relevant period as required under both 8 C.F.R. 
§ 24Sa.2(d)(5) and Matter of E- M--, supra. The applicant is, therefore, ineligible for Temporary 
Resident Status under section 24SA of the Act on this basis. 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility. 


