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DISCUSSION: The applicant filed an Application for Status as a Temporary Resident under 
Section 245A of the Immigration and Nationality Act (INA) pursuant to the tenns of the 
Northwest Immigrant Rights Project Settlement agreements (NWIRP). The director, California 
Service Center denied the application noting that the applicant failed to establish both his class 
membership and his continuous residence in the United States for the relevant period. The 
applicant filed a timely appeal which was dismissed by the Administrative Appeals Office 
(AAO) on March 3, 2011. The application is before the AAO on motion. The motion will be 
sustained and the appeal remanded. 

The director detennined that the applicant had not established by a preponderance of the evidence 
that he had continuously resided in the United States in an unlawful status for the duration of the 
requisite period. Specifically, the director found that the applicant entered the United States 
using a B-1 nonimmigrant visitor visa on May 1, 1978. He then obtained an F-1 nonimmigrant 
student visa in Vancouver, Canada in the fall 1978 and maintained his legal student status 
through July 18, 1986 when he changed his status to H-1B. Thus, the director concluded that the 
applicant was not eligible for the benefit sought. 

On appeal, the applicant indicated that he violated his student status by working without 
authorization, failing to maintain a full time schedule and transferring schools without prior 
USCIS authorization. The AAO dismissed the appeal agreeing with the applicant that he 
established that his unlawful residence was known to the government, however, finding that the 
applicant failed to submit sufficient evidence of his continuous residence in the United States for 
the period July 1986 until February 1987. 

On March 17,2011, the AAO received additional credible evidence of the applicant's continuous 
residence in the United States for the period in question. It is noted that, pursuant to 8 C.F.R. § 
210.2(g), the AAO may sua sponte reopen on its own motion a matter previously adjudicated. 
In this case, the AAO finds that the evidence submitted on motion is credible and sufficient to 
establish the applicant's eligibility. 

In support of his application the applicant submitted witness statements and affidavits, 
transcripts, savings account documents, lease agreements, deeds and entry documents. The 
witness statements and affidavits provide concrete infonnation, specific to the applicant, which 
demonstrate a sufficient basis for reliable knowledge about the applicant's residence in the 
United States during the requisite period. On motion, the applicant submits additional witness 
statements that contain specific details regarding the applicant's residence in the United States, 
along with copies of the editorial page o_agazine, listing the applicant as the 
Managing Editor for 1986 and 1987, along with car repair bills and refinance loan documents 
dated February 9, 1987. 
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The contemporaneous documents submitted by the applicant appear to be credible. The 
witness statements submitted by the applicant appear to be credible and amenable to 
verification in that they include contact telephone numbers and/or contact addresses. 

The applicant gave testimony that was consistent with the information in the record when he 
testified that he first entered the United States in 1978, and continued to reside and work in the 
United States as a student, and media artist for the duration of the requisite statutory period. 

The director has not established that the information on the many supporting documents in the 
record was inconsistent with the applicant's testimony or with the claims made on his 1-687 
application. In addition, the director has not established that any inconsistencies exist within the 
claims made on the supporting documents, or that the documents contain false information. As 
stated in Matter of E-M-, 20 I&N Dec. at 80, when something is to be established by a 
preponderance of the evidence, the proof submitted by the applicant has to establish only that 
the asserted claim is probably true. That decision also states that, under the preponderance of 
evidence standard, an application may be granted even though some doubt remains regarding 
the evidence. Id. at 79. The documents that have been furnished in this case may be accorded 
substantial evidentiary weight and are sufficient to meet the applicant's burden of proof of 
residence in the United States for the requisite period. 

The applicant has established by a preponderance of the evidence that he entered the United 
States before January 1, 1982 and maintained continuous, unlawful residence for the duration of 
the requisite period. Consequently, the applicant has overcome the particular basis of denial 
cited by the director. 

However, the record reflects that the applicant sought through misrepresentation to procure an 
immigration benefit under the Act. The applicant obtained a student visa extension without 
disclosing that he had violated the terms of his initial student visa by not transferring to a 
different school for one semester prior to requesting the extension of his status. The United 
States Department of State will not renew an application for student visa if the applicant 
discloses previous violations of status in the United States. See, Section 101(a)(15)(F) of the 
Act, 8 U.S.C. § 101(a)(15)(F); 9 Foreign Affairs Manual (FAM) 41.61. 

An alien is inadmissible if he seeks through fraud or misrepresentation to procure an immigration 
benefit under the Act. Section 212(a)(6)(C)(i) of the Act, 8 U.S.C. § 1182(a)(6)(C)(i). Thus, the 
applicant is inadmissible and ineligible for legalization benefits. 

Pursuant to section 245A(d)(2)(B)(i) of the Act, 8 U.S.c. § 1255a(d)(2)(B)(i), the cited grounds of 
inadmissibility may be waived in the case of individual aliens for humanitarian purposes, to assure 
family unity, or when it is otherwise in the public interest. The AAO notes that the applicant has 
filed a Form 1-690 Application for Waiver of Grounds of Excludability relating to the 
misrepresentation. The waiver remains pending. As the grounds of inadmissibility have not been 
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waived, the application is hereby remanded to allow the director to adjudicate the pending Form 1-
690 in accordance with this decision. 

ORDER: The director's decision is withdrawn and the case is remanded for further action 
consistent with the decision and pending the adjudication of the Form 1-690 
Application for Waiver of Grounds of Ex dud ability. Should the director's decision 
be adverse to the applicant, the decision should be certified to the AAO for 
reVIew. 


