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DISCUSSION: The director of the San Diego office terminated the temporary resident status of the
applicant, pursuant to the terms of the CSS/Newman Settlement Agreements, finding the applicant to
be ineligible for temporary resident status. The matter is now before the Administrative Appeals
Office (AAO) on appeal. The appeal will be dismissed.

The applicant was deported on January 22, 1982. The director terminated the applicant's temporary
resident status, because the applicant was outside of the United States as a result of a departure under
an order of deportation.

On appeal, the applicant submits a brief, asserting that he returned to the United States and entered
without inspection three weeks after he was deported. The entire record was reviewed and
considered in rendering this decision.1

The temporary resident status of an alien may be terminated upon the determination that the alien was
ineligible for temporary residence. Section 245A(b)(2)(A) of the Immigration and Nationality Act,
8 U.S.C. § 1255a(b)(2)(A), and 8 C.F.R. § 245a.2(u)(i).

An applicant for temporary resident status must establish entry into the United States before January
1, 1982, and continuous residence in the United States in an unlawful status since such date and
through the date the application is filed. Section 245A(a)(2) of the Act, 8 U.S.C. § 1255a(a)(2). The
applicant must also establish that he or she has been continuously physically present in the United
States since November 6, 1986. Section 245A(a)(3) of the Act, 8 U.S.C. § 1255a(a)(3). The
regulations clarify that the applicant must have been physically present in the United States from
November 6, 1986 until the date of filing the application. 8 C.F.R. § 245a.2(b)(1).

The applicant has the burden of proving by a preponderance of the evidence that he or she has
resided in the United States for the requisite periods, is admissible to the United States under the
provisions of section 245A of the Act, and is otherwise eligible for adjustment of status. The
inference to be drawn from the documentation provided shall depend on the extent of the
documentation, its credibility and amenability to verification. 8 C.F.R. § 245a.2(d)(5).

An alien shall not be considered to have resided continuously in the United States, if, during any
period for which continuous residence is required, the alien was outside of the United States under
an order of deportation. Section 245A(g)(2)(B)(i) of the Act, 8 U.S.C. § 1255(g)(2)(B)(i).

The Form I-38, dated January 19, 1982, reveals the Immigration Judge ordered the applicant
deported to El Salvador. The Form I-205 demonstrates that the applicant was deported on January
22, 1987 by airplane, and his departure was witnessed by a deportation officer. There is no question
that the applicant departed the United States under an order of deportation.

The AAO conducts appellate review on a de novo basis. The AAO's de novo authority is well recognized by the
federal courts. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004).
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As a result of the deportation, the applicant did not reside continuously in the United States for the
requisite period. The applicant is therefore statutorily ineligible for temporary residence on that basis
pursuant to section 245A(a)(2) of the Act.

The applicant contends that he was only absent from the country for a short period of time as he
returned to the United States within three weeks after he had been deported. However, the fact that the
applicant returned to this country within weeks after being deported has no effect on the finding that he
did not continuously reside in the United States for the requisite period as a result of his deportation.

Congress set forth, at section 245A(d)(2) of the Act, a provision to waive certain grounds of
inadmissibility (formerly grounds of excludability) under section 212(a) of the Act. Section 245A(g)(2)
of the Act, conceming continuous residence, is a separate section unrelated to the waiver provisions.
Congress provided no relief in the legalization program for failure to maintain continuous residence
due to a departure under an order of deportation. Relief is provided in the Act for absences based on
factors other than deportation, namely absences that were prolonged because of emergencies and
absences approved under the advance parole provisions. Clearly, with respect to maintenance of
continuous residence, it was not Congressional intent to provide relief for absences under an order of
deportation. While the applicant's failure to maintain continuous residence, and his inadmissibility
(formerly excludability) for having been deported and having returned without authorization, are
both predicated on the deportation, a waiver is possible only for the inadmissibility (formerly
excludability) under section 212(a)(9)(A) of the Act.

In summary, the applicant was deported from the United States after January 1, 1982, and therefore,
he failed to maintain continuous residence. Consequently, he is ineligible for temporary residence as
there is no waiver available to an applicant for a failure to comply with the continuous residence
requirement as a result of having been deported.

The applicant was ordered excluded (now referred to as rendered inadmissible) and deported on
January 22, 1982, and therefore did not maintain continuous residence as required by section
245A(a)(2) of the Act. He remains ineligible for temporary residence, and inadmissible (formerly
excludable) under section 212(a)(9)(A) of the Act.

It is further noted that the Los Angeles Police Department arrested the applicant on August 19, 1985
and charged him on two counts. On August 21, 1985, he was convicted on one count, of violating
section 245(a)(1) of the California Penal Code, assault upon the person of another with a deadly
weapon or instrument other than a firearm or by any means of force likely to produce great bodily
injury, a misdemeanor. He was sentenced to 20 days jail and 24 months ofprobation.

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility.


