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DISCUSSION: The application for temporary resident status pursuant to the terms of the
settlement agreements reached in Catholic Social Services, Inc., et al., v. Ridge, et al., CIV. NO.
S-86-1343-LKK (E.D. Cal) January 23, 2004, and Felicity Mary Newman, et al., v. United States
Immigration ard Citizenship Services, et al., CIV. NO. 87-4757-WDK (C.D. Cal) February 17,
2004 (CSS/Newman Settlement Agreements), was denied by the Director, Houston. The
decision is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

On January 8, 2006, the applicant submitted a Form 1-687, Application for Status as a Temporary
Resident under Section 245A of the Immigration and Nationality Act (Act). On September 10,
2007, the director of the Eouston office erroneously denied the 1-687 application, finding that the
applicant avandoned the application, pursuant to 8 C.F.R. § 103.2(b)(13), by failing to appear for a
scheduled interview on October 3, 2006." Because the director erred in denying the application
based on avandonment, on October 4, 2010, the director of the National Benefits Center issued a
notice aavising ne appiicant of the right to appeal the decision to the Administrative Appeals
Office (AAD).

On November 4, 2010, the applicant submitted a Form 1-694, Notice of Appeal of Decision
Under Section 210 or 245A. On January 4, 2012, the AAO issued the applicant a Notice of
Intent to Deny (NOID) and provided the applicant 21 days in which to respond or to provide
additional evidence in support of his ciaim. I response, counsel, on behalf of the applicant,
submits adaitiona! evidence. Tne director’s decision will be withdrawn ana the AAO will
consider the applicant’s claim de novo, evaiuating the sufficiency of the evidence in the record
accoiding to 1its probative value and credibility as required by the regulation at
8 C.F.R. § z43a.2(d)(6).”

An applicant for temporary resident status must establish entry into the United States before January
1. 1982, and centinuous residence in the United States in an unlawful status since such date and
through the date the application 1s filed. Section 245A(a)(2) of the Act, 8 U.S.C. § 1255a(a)(2).
Tre appiicaa: must also esiablisn that he or she has been continuously physically present in the
Unitad Stares since Novernber 6. 1986, Section 245¢a)(3) of the Act, 8 U.S.C. § 1255a(a)(3).
The regulaticns ciarify ihar ihe applicant must have been physically present in the United States
from Nevernber o 1986 uniil the date of filing the application. 8 C.F.R. § 245a.2(b)(1).

For purposes of establishing residence and physical presence under the CSS/Newman Settlement
Agresments, the term “until the date of filing” in 8 C.F.R. § 245a.2(b)(1) means until the date the
appiicant aitemoted to file a completed Form 1-687 application and fee or was caused not to
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timely f{iic :luring the original legalization application period of May 5, 1987 to May 4, 1988.
CSS Seitleima Agreement paregraph 11 at page 6; Newman Settlement Agreement paragraph
11 at page 16. The applicant has the burden of proving by a preponderance of the evidence that he
or she has resiced in the United States for the requisite period, is admissible to the United States
under the provisions of section 245A of the Act, and is otherwise eligible for adjustment of status.
The infererce to be drawn from the documentation provided shall depend on the extent of the
documentation, its credibility and amenability to verification. 8 C.F.R. § 245a.2(d)(5). To meet
his or her burden of proof, an applicant must provide evidence of eligibility apart from his or her
ow. tesmony. and the sufficiency of all evidence produced by the applicant will be judged
accorditiy o sts probative vaide and credibility. 8 C.F.R. § 245a.2(d)(6).

Aithoughti tre regulation at 3 C.F.R. §245a.2(d)3) provides an illustrative list of
contempvraneoas documents that an applicant may submit in support of his or her claim of
continuous resiaence 1n the United States in an unlawrtul status since prior to January 1, 1982, the
submission  of any  other relevant document is  permitted  pursuant to
8 C.ILR. > 245a.2(d)3)(vi(L).

The “preponderance of tne evidence” standard requires that the evidence demonstrate that the
appucan:'s ciaim is “probably true,” where the determination of "truth" is made based on the
factual ¢ rcumstances ot eech inaividual case. Matter of E-ni-, 20 [&N Dec. 77, 79-80 (Comm.
19€9}  In evaluating the evidence. Marter of E-M- also stated that "[t]ruth is to be determined
not oy e guan'ity of evidence alone but by its quality.” Id. Thus, in adjudicating the anplication
pursaant o the vreponderance ot the evidence standard, the director must examine each piece of
eviaence lor rewvaance, probative value, and credibility, both individually and within the context
of the tuiadity of the evidence, 10 determine whether the fact to be proven is probably true. See
8 C.UURL § 245:2.2(d)(6). The weight to be given any affidavit depends on the totality of the
circumstances, and a nurmber of factors must be considered. More weight will be given to an
aft:davit we wiicin be affiaat indicates personal knowledge of the applicant’s whereabouts during
the timie werod in guesucr ratber thar. a fill-in-the-blank affidavit that provides generic
infoivieion. 100 regulations piovias specific guidance on the suiticiericy of documentation
ween oo esidenes trough evidence of past enrployment or atiestations by churches or
otnci osgan.cations, 8 C.UURL 3 245a.2(a33)(1) and (v).

Even il ihe director has some aoubt as to the truth, if the petitoner submis relevant, probative,
anc < r2dhie evidence that teads the director to believe that the claim is “probably true” or “more
likely thzi rot,” the appiicant or petitioner has sausfied the standard of proof. See U.S. v.
Cardozo-r naseca, 480 U.S. 425, 431 (1987) (defining “more likely than not™ as a greater than
50 oercen orobatihity of seraething occurring). It the director can articulate a material doubt, it
is crproprate ror e airector @ either request additionat evidence or, if that doubt leads the
director 10 believe that the claim 1s prebably not true, aeny the application or petition.

The issue m ‘his nroceeding 1s whether the applicant established he: (1) entered the United States
befrz Jarnary 1, 1982 and (2) has continuously resided in the United States in an unlawful status




for the “cquisite neriod. The rzlevant evidence submitted in support of the applicant’s claim to have
arrived w we United States berore January 1982 and to have resided in an unlawful status during
the req 572 period cons'sts of witness statements from four individuals claiming to know the
app'“eat doring the reovisite period. The AAO has reviewed the documents to determine the
applicant’s eligibidty. A large portion of the evidence submitted in response to the AAO’s
NOCID fudicawes hat the applicant resided in the United States after the requisite period; however,
because evidence of such residence is not probative of residence during the requisite time period,
it chail not be discussed.

The recwa covtains attestaiions from _
B ¢ o oothicr deciatant (signature illegibie). The witness statements are general in
natule @ d siate wac the appiicant has resided in the United States for all, or a portion, oi the
regiosite cGioa. 1he stactients jan o establishi the applicant’s continuous uniawful residence in
the o dica Hiates tor the duiation of the requisite period. As stated previously, the evidence must
be varcated nos by the guantity of evidence alone vut by iis quality; an applicant must provide
eviaence of eliginlity apari from his o1 her own testimony; and the safficiency of ail evidence
prouucea vy the applicaint wiil oe judged accoraing to ics probative vaiue and credibility.

To be cons:cersd probative and credible, witness affidavits must do more than simply state that
an afiia v xnoves an applicant ard that the appiicant nas lived in the United States for a specific
tiree period Tcic coment must incluae sufiicient detail from a claimed relationship to indicate
that the ~elatons™in probably did exist and that the witness does, by virtue ot that relationship,
have kroawiecge ot ine facts alleged.

Tne Zecizrztion Gom || GGG ( c 20p'icant’s aunt, states that she brought the
applicant (rem viexico 1o the United States as a child (i3 vears old) in 1981. She states that he
res’dzd vith her from November 1981 until November 1987, he did not attend school, and he
moved ‘o Ncrth Carolina in 1937 to live with his uncle, — The affidavit from
B o 0)icants viele, states the applicant resided with him in North Carolina Trom
Nevemer (987 il Febraary 1990 ara they verked together 2t a farm. The declaration from
Caroling Eseinore o frend. wiztes that she me: the aprplicant around 1982, she would see him in
the nefelicerha e cad then che stopped seeing hin for 2 while on or arcund 1987, The declarant
states vl he eeenrectd it the appficant in 2007, The remaining declaration (signature
illexible stetzn et the Jeclaren® has known the applicant since 1981 and describes his moral
chernotor,

The winess siatements fail to provide concrete intormation, specific to the applicant and
genzrated by the aaserted associations with him. which would reflect and corroborate the extent
of "hoso asscecdons and demoustreie that the witmesses nave a sufficient basis tor reliable
know.eare aboul e applwean’s resicence durmg the ume addressed in the statements.  For
example Mo Cvoan waed to poovide stecitie derails regarding the applicant’s metinod of entry
e Lic Uined Sales o foe six years ney resided together that would corroborate the claimed
reiavionsiur. Tue remaining declaration tails to give any details regaraing the circumstances of
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the appt:cant’s residence duving the requisite period, such as his place of residence. None of the
witnessas provide evidence of their residence in the United States during the requisite period to
corroborve their assertions. Given the lack of details, the witness statements provide minimal
probative value and will be given minimal weight as evidence in support of the applicant’s claim.

Based upoa the foregoing. the AAO finds that the applicant has failed to establish by a
prepenceare: of the evidence that he entered the United States before January 1. 1982, and
continucuslv residad in #o un'awil status in the United States from such date through the requisite
pericd = ogeived undes Roth 8 C F.R. § 2452.2(d)(5) and Matrter of E- M--, supra. The applicant

is, therefore, waeliviole fo- temporary resident status under section 245A of the Act on this basis.

ORDEI: Tne appear :s dismissed. This decision constitutes a final notice of ineligibility.



