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DISCUSSION: The application for adjustment from temporary to permanent resident status in the 
legalization program was denied by the District Director of the San Diego office, and is now before 
the Administrative Appeals Office (AAO) on appeal. The matter will be remanded. 

The director denied the Form 1-698 adjustment application, finding the applicant had failed to file 
his application to adjust from temporary to permanent resident status within 43 months of approval 
of his application for temporary resident status. 

On appeal, counsel for the applicant asserts that the applicant filed his Form 1-698 before his 
temporary resident status had expired or had been terminated, and that the director erred in denying 
the Form 1-698 on the basis that the 43-month period had expired. The AAO concurs with counsel 
that the director erred by denying the Form 1-698 on the basis that the 43-month period had expired. 

The regulation at 8 C.F.R. § 245a.3(a)(2) states: No application shall be denied for failure to timely 
apply before the end of 43 months from the date of actual approval of the temporary resident 
application. 

The director's decision dated January 17, 2012 shall be withdrawn and the matter remanded to the 
director. If the director denies the Form 1-698, he shall certify his decision to the AAO. If the 
director intends to approve the Form 1-698, he shall request that the applicant provide a final court 
disposition for a charge of a violation of section 20002(a) of the California Vehicle Code on 
December 18, 1994. 

On appeal, counsel for the applicant cites three AAO decisions for the proposition that the Service 
should make allowances for applicants who miss the 43-month filing window but still managed to 
file their Form 1-698 while in valid temporary resident status. The AAO is not required to approve 
applications or petitions where eligibility has not been demonstrated, merely because of prior 
approvals that may have been erroneous. See, e.g. Matter oj' Church Scientology International, 
19 I&N Dec. 593, 597 (Comm. 1988). 

ORDER: The matter is remanded. 


