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INRE: Applicant: 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W. MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

APPLICATION: Application for Status as a Temporary Resident pursuant to Section 245A of the 
Immigration and Nationality Act, as amended, 8 V.S.c. § 1255a 

ON BEHALF OF APPLICANT: SELF-REPRESENTED 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the 
documents related to this matter have been returned to the office that originally decided your case. Please 
be advised that any further inquiry that you might have concerning your case must be made to that office. 

PerryRhew 
Chief, Administrative Appeals Office 
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DISCUSSION: The application for temporary resident status pursuant to the terms of the 
settlement agreements reached in Catholic Social Services, Inc., et at., v. Ridge, et al., CN. NO. 
S-86-1343-LKK (E.D. Cal) January 23,2004, or Felicity Mary Newman, et al., v. United States 
Immigration and Citizenship Services, et al., CIV. NO. 87-4757-WDK (C.D. Cal) February 17, 
2004, (CSSlNewman Settlement Agreements) was denied by the District Director (director), 
New York, New York. The decision is now before the Administrative Appeals Office (AAO) on 
appeal. The appeal will be rejected. 

In order to properly file an appeal, the regulation at 8 C.F.R. § 103.3(a)(2)(i) provides that an 
affected party or the attorney or representative of the record must file a complete appeal within 
30 days after service of an unfavorable decision. If the decision is mailed, the 30-day period for 
submitting an appeal begins 3 days after it is mailed. 8 C.F.R. § 103.5a(b). The date of filing is 
the date of actual receipt ofthe appeal, not the date of mailing. See 8 C.F.R. § 103.2(a)(7)(i). 

The record reflects that on January 23, 2006, the director erroneously denied the 1-687 
application, finding that the applicant had abandoned the application, pursuant to 8 C.F.R. § 
103.2(b)(13), by failing to appear for a scheduled interview on October 20, 2005.1 Because the 
director erred in denying the application based on abandonment, on September 29, 2010, the 
director of the National Benefits Center issued a notice advising the applicant of the right to 
appeal the decision to the AAO. It is noted that the director notified the applicant that he had 
ninety (90) days to file the appeal. The appeal dated June 28, 2011, was received on July 5, 
2011, nine months after the notice of appeal was issued. Therefore, the appeal was untimely 
filed and must be rej ected. 

Neither the Act nor the pertinent regulations grant the AAO authority to extend the time limit for 
filing an appeal. However, the regulation at 8 C.F.R. § 103.3(a)(2)(v)(B)(2) provides that, if an 
untimely appeal meets the requirements of a motion to reopen as described in 8 C.F.R. § 
103.5(a)(2) or a motion to reconsider as described in 8 C.F.R. § 103.5(a)(3), the appeal must be 
treated as a motion, and a decision must be made on the merits of the case. 

A motion to reopen must state the new facts to be proved in the reopened proceeding and be 
supported by affidavits or other documentary evidence. 8 C.F.R. § 103. 5 (a)(2). A motion to 
reconsider must: (1) state the reasons for reconsideration and be supported by any pertinent 
precedent decisions to establish that the decision was based on an incorrect application of law or 
USCIS policy; and (2) establish that the decision was incorrect based on the evidence of record 
at the time of the initial decision. 8 C.F.R. § 103.5(a)(3). 

I On December 14, 2009, the United States District Court for the Eastern District of California ruled that 
United States Citizenship and Immigration Services (USCIS) may not apply its abandonment regulation, 
8 c.P.R. § 103.2(b)(13), in adjudicating legalization applications filed by CSS class members. See, CSS 
v. Michael Chertoff, Case 2:86-cv-01343-LKK-JPM. 



The official having jurisdiction over a motion is the official who made the last decision in the 
proceeding, in this case the director of the National Benefits Center. See 8 c.F.R. 
§ 103 .5(a)( 1 )(ii). 

The matter will therefore be returned to the director. If the director determines that the late 
appeal meets the requirements of a motion, the motion shall be granted and a new decision will 
be issued. 

As the appeal was untimely filed, the appeal must be rejected. 

ORDER: The appeal is rejected. 


