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DISCUSSION: The application for temporary resident status pursuanm to tae terms of the
settlement agreements reached in Carholic Social Services, Inc., et al., v. Ridge, ¢t al., CIV. NO,
S-86-1343-LKK (E.D. Cal) January 23, 2004, or Felicity Mary Newman, ef al., v. United States
Immigration and Citizenship Services, et al, CIV. NO. 87-4757-WDK (C.D. Cal) February 17,
2004, (CSS/Newman Settlement Agreements) was denied by the director of the Los Angeles
office and is now before the Administrative Appeals Office (AAQ) on appeal. The appeal will be
sustamed.’

The applicant submitted a Form 1-687, Application for Status as a Temporary Resident under
Section 245A of the Immigration and Nationality Act (Act) and a Form 1-687 Supplement,
C3s/vewman (LULAC) Class Membecship Worksheet.  the director initaily denied the
applicaiton, linging the applicam haa failed 1o estabiish s class membership. The applicant
appealed the director's decision and the Specia: Master granted the appeal. Subsequently, the
director denied the appiicaiion on the merits, finding that the applicant was ineligibie for adjustment
to temporary resident stawis because he had not esiablished by a preponderance of the evidence that
he had continuously resided in the United States for the duration of the requisite period.
Specifically, the director determined that the applicant’s testimony as to whether he had left the
United States during the requisite period was inconsistent and that since two of his children were
born in Mexico during the requisite period, ke nad w have been aosent {roin the United States for
mete than 43 days.

Ort appeal, counsel assertz that the evidence in the record esiabrishes the applicant’s continuous
unlawiur tesidence n the Uniied States throughout the requisite pesiod. The applicant has
submiitied aaditional evidence on appeal. The AAG has considered ihe appucant’s assertions,
reviewed all of thie evidence, and has made a de nove aecision based on the record and the AAQ’s
assessment of the credibilicy, relevance and probative value of the evidence.”

Air applicant for ermpocary resident status mus? esiablish eniry ino the United States before January
1, 19382, and continucus residence in the Uimied States in an unlawiul status since such date and
torcugn we dete the application iz filed. Szction 245A(a)2) of the Act, § U.S.Z § 1255a(a)2).
The applicant must also establish that he or she has heen continvously physically present in the
United States saace Novernosr 6, 198€. Section Z45Aa)(3) of the Aci 8 U.S.C. § 1255a(a)(3).
The regulaiiors clarify tat the apnlicant must have been pnyaicaiiy present in the United States
frer November 6. 1980 witil the date of Bling the anplication. § C.F.R. § 243a.2/b)(1).

' On appeal, the aoplicant requested a copy of the record of proceedings. The request was
processed on Mav 4, 20(2,

*The A.A0 mainzains plerary poveer to reviey; each appeal on a de novo bas’s. § *J.5.C.§ 537(b)
("Un appeal from or review of the iratial decision, the agency has all the powers »which it would
have in makinz hz nitial decisicn except as it may J'mit the 18sues on potice o by rule.”); see
alse, Janka v, .8 Diept. of Trans,e. NTSB, 028 F.od 1147, 1149 (9™ Cir. 1991). The AAQ’s de
nove ~otherity hes lone been reccgmzed by the tederal courts. See, eg Dor v [VS 891 F.2d
997, 1602 1.9 (2d Cir. 198Y).
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For purposes of establisming residence ad physical presence under the C8S/Newrman Settlement
Agreernents, the term “until the date of filing” in 8 C.F.R. § 245a.2(b) means uniil the date the
applicant attempted to file a completed Form 1-687 application and fee or was caused not to
timely file during the original legalization application period of May 5, 1987 to May 4, 1988,
CSS Settlement Agreement paragraph 11 af page 6; Newman Scttlement Agre:ment paragraph
11 at page 10.

The applicant has the burden of proving by & preponderance of the evidence that he or she has
resiced a1 the United States for the roquisite periods, s admissibiz to the Unitec States under the
provisions of sectionn 2454 of the Act, and is otherwise eligible for adjustment of status. The
inrereince 1w e araw s Lrem the documeneiion provided shall aepend on the extent or the
decuineniaiiorn, its ciedibilily and atenability to veritication. 8 C.F.R. § 2452.2(a)5).

Althougn the regulailon at 8 C.ER. §245a2(du3) provides an illusirative list of
contemporaneods docuiments chet an applicant may submii in support of s or her claim of
coniirucus residence in the United States in an unlawful status since prior to Jariary 1, 1982, the
submission of any other relevant document is permitted pursuant to 8§ C.FR.
§ 2450 2(3 )LL), o meet his or hier burden < ¢ proos, ati applicant rirasi provide evidence of
eligibnlity apart wom the applicait’s owa testimony, and we sutfwiency or all evidence procuced
by tic applican: will be judged according o it provative value aid credibility. 8 C.F.R,
§ 2454 2(d )6,

The “preponderance of the evidence” standard requires that the evidence demonstrate that the
applicant's claim is “provably true,” where the determination of 'truth” is made based on the
faciua: circumsiances of each muividual case. Maiter of E-M-, 20 1&N Dec. 77, 79-80 (Comm.
1969). in evaluating the evidence, Muatier of E-Vi- also stated that "{ijruih 15 1o be determined
nat by the quantity of evigence aone odt b us quanty. ' /d Thus, in acjudicaiiay the application
pursuair® w the preponderance of the evidence stairdard, the divesior must exetnine eacn piece of
evidence for relevance, piobative value, ana credivility, both individually and within the context
of tihe tota'ity ol the evidonce, (o dutennine whether the fac to be proven is probably true. See
8§ CF.R. T 245a2(dA)¢). The weight 10 be giver. any affidavit depends or the totality of the
circumstances, and a number of tactors must bz considered. More weight will be given to an
affidavit in wnici the affiait indicates nersoast keowledge of the appiicant’s “whereabouts during
the tume period in gquestion ratner than a tili-ia-the-blank affidavic ther piovides generic
inforriaton,  The regulations proviae specific guidance on the swificiency of documentation
when proving resicence lhrough evidence of nust employmen: or atiesiations by churches or
otter orparivaicas, 8 00 ROSG 240aliax 3105 and (v,

Ever it the divecior as seme coudt 4s 16 the ey U the applicam suornie celevant, probative,
ana oL evidence that eads the dircaics to baileve tiat ke claun is "piocao true” or "more
likely thau ooy " the applicant o petitionsr has sausfiea ihe standara of proof. See US. v
Cardozo-fonseca, 480 L.3. 421 (1987} (detiniing "more likely than not" as a greater than 50
percent probability of sonmething ocewriag). i ihe direcior can aiticulate a mawcrial doub, 1t 1s
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appropriate for the divector to either request additional evidence or. if that loubt leads the
director to believe that the claim is prohably rot true, deny the application or petition.

The ssie in this proceeding is whether the applicar: has furnished sutficient credible evidence to
demonsirate that he entered before 1982 and resided in the United States throughout the requisite
period. In this case, the submitted evidence is relevant, probative and credible.

In support ot his application the applicant subiritted witness statements and affidavits. The
witnass statemenss and afiidavits provide conerete information, spectfic to the spplicant, which
dernonstraie a satficient tasis for re'labl: lmowiedge about e applizant’s izsidence in the
Uraied Stetes during e requisice perioa. o addition, the appricant subrmited his daughter’s
United Staies tiich certiticaie, oniginal receipts and post-inarkes stamped envelopes, all dated
during the recuisite period. The applicant provided copies of his tax returns, albeit late-filed.
Finaiiy, the appiicant subiiitted evidence that he had fiied a compiaial against bs wnitial atioruey,
who was ultinialely disciplined by tnz Caliiotniia siate Bar.

The contemporaneous documents submirted by the applicant appear to be credible. The
witnzss statements seoinittea by the appeican: appear to pe credible anu amenable to
verilication.

As siated in Mater of E-M-, 20 1éiN Dec. at o0, when sorisething is 10 be estaolished by a
prepoideiance of the evidence, the prood subinitied by the appiicant nas to establish only that
the asseried <iaitv s probadly tue. Toai decision also states that, vnder the prenonderance of
evidence stancard, an apprication 1wav pe granted even thougn some coubt remains regarding
the evidence. Ju. ai 77. 1he documenis taat have oeen furnished in this case riay be accorded
substentia! evidentiary weight and are sufficient to meet the applicant's burden of proof of
residetice o the Untteo Siaves for wie reguisie periad.

The apgheant has established by a preponderance of the evidence that he entered the United
States before January 1. 1982 and maintained coninvous, unlawful residence for the duration of
the recuasite parnd. Conseguentsy. (6 appiiesrt aas overcomne die particular basis o denial cited
by the direcios.

The apeea’ will ve sustainad Ve AAG noles oo tne aoplicant passed s - 2hish and civies
tests on Moarch 23, 2009,

ORIJZR. The apiozel s sustdined



