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Date: JAN 1 \ 20\3. Office: HOUSTON 

INRE: ·Applicant: 

u.~~ ,.Q¢pa_~~~nt ~~f!!.~~eJ~A<t~eJurity, 
U.S. Citizenship and Immigration Services 

· Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W. MS 2090 
Washington, DC 20529-2090 

u~s! cntz~tr$lti::Pl 
and Ihiiiligration 
Servfces ··· · 

FILE: 

APPLICATION: Applicati~mfor Status as a Temporary Resident pursuant to Section 245A ofthe 
Immigration and Nationality Act, as amended, 8U.S.C. § 1255a 

ON BEHALF OF APPLICANT: 

INST~UCTIONS: ~. 

This is the decision .of the Administrative Appeals Office in your case. If your appeal was dismissed or 
rejected, all documents have been returned to the National Benefits Center. You no longer have a case _ 
pending before this office, and yot( are not entitled to file a motion to reopen or reconsider. your. case. 
If your appeal was sustained or remanded for further action, you will be contacted. 

~·~:~:,~~~i 
~. . . 

·---::~~· 
Ron Rosenberg 
Acting Chief, Administrative Appeals Office 
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DISCUSSION: Th~ director ofthe Houston office terminated the temporary resident status of 
the applicant. The matter is now before the.AdministrativeAppeals Office (AAO) on a motion to 
reopen. The AAO will reject the motion. 

The application for temporary resident status purstJant to the terms of the settlement. agreements 
· · reached in Catholic Social Services, Inc., et al., v. Ridge, et al., CIV. NO. S-86-1343-LKK (E.D. 

Cal) January 23, 2004, or ' Felicity Mary ,Newman, et ·a/., v. United States Immigration _and 
Citizenship .Services, ~t al., CIV. NO. 87-4757-WDK (C.D. Cal) February 17, 2004, 
(CSS/Newman Settlement Agre~ments) wasapproYed on March 23, 2007. 1 On April 10, 2012, 
the director of the Houston· office terminated the temporary resident status of the applicant, 
finding the applicant to be ineligible for -temporary resident status based on both a lack of 
documentation and inconsistent documentation in the record of proceedings. 

On May ;8, 2012, the applicant, through counsel, appealed the director's decision to the AAO. In 
the Form I-:694, notice of appeal, ·counsel did not state th~ basis for the appeal. With the Form I-
694, counsel submitted an additional affidavit from the applicant attested to on June 13, 2012, 
asserting that the evidence which he previously submitted establishes by a preponderance of the 
evidence that he continuously res.1ded in the United States in an unlawful status for the duration of 
the requisite period, and_that any inconsistencies in the-record are the result of errors of memory due 
to the passage of time .. · We found. that the applicant's affidavit does not offer an explanation for · 
inconsistencies in his testimony set forth by .the director. Other than his affidavit, the applicant did 
not submit any further evidence on appeal. Counsel stated that he would submit a brief within 30 . 

. days. Although a June 13, 201~ transmittal letter from counsel's office claimed to enclose an 
appeal brief, the record does, not contain a brief. Therefore, the AAO summarily dismissed the 
appeal on October 10, 2012? 

On Novembe'r 2, 2012; the appljcant, through coup.sel, filed-a motion to reopen the matter sua 
sponte, asserting that th~ AAO. erred irt_ failing to review a brief sublllitted with the appeal. 
However, a review of the documents re-submitted with the motion reveals that the "brief' 
referred to by counsel is the applic().llt's June 13, 2012 affidavit previously submitted with the 
appeal and considered in our Octpber 10, 2012 decision. 

The AAO niay sua spontt; reopen any proceeding conduct~d by the AAO under 8 C.F.R. 
§ 245a and reconsider any decision rendered in such proceeding. 8 C.~.R. § 103.5(b). However, 
counsel has not subm\tted with the motion a brief. or any further evidence to overcome the 

1The record reflects the applicant's FOIA request, wasprocessed on October 12, 1993. 
· · 

2In our decision, we failed to address> an error on the part of t~e director: in the Notice of Intent to Terminate 
(NOIT) th~ applicant's temporary residence the director impermissibly referred to a Form I-700, application for 
temporary resident status as a special agricultural wo~ker, filed by the applicant in 1988 and subsequently 
withdrawn .. The director's reference ·:in the NOIT to the Forni 1-700 is hereby withdraWn, We fmd that the 
director,' s ~rror- is harmless, because-a :review of the director' s decision reveals that he conducted a de novo review 
of the evidence of record _as it pertains to the requisite continuous residence, and based his ~ecision solely on that 
record. The-director's decision did notreference the 1~700 application or statements or documents submitted solely 
ii1 support of that application, or information revealed by the adjudication of that application. l 
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... 
insufficiency of and inconsistencies in-the submitted evidence cited by the director as the bases 
for termination, as rriore fully dis9ussed below. 

The temporary resident status of~ alien may be terminated upon the determination that the alien 
was ineligible for temporary 'residence. Se.ction 245A(b )(2)(A) of the Immigration and Nationality 
Act, 8 U.S.C. § 1255a(b)(2)(A), and 8 C.F.R. § 245a.2(u)(i). 

An applicant for temporary resident status must establish entry into the Unit~d States before 
January 1, 1982, and continuous :residence in the United States in fln unlawful status since such 
date and through the date the application is filed. _ Section 245A(a)(2) of the Act, 8 U.S.C. 
§ 1255a(a)(2). The applicant mu'st also establish that .he or .she has been continuously physically 
present in the United States since November 6, 1986. Section 245A(a)(3) of the Act, 8 U.S.C. 
§ 1255a(a)(3). The_ regulations clarify that the applicant must have been physically present in the 
United States from November 6, 1986 until the date of filing the application. 8 C.F.R. 
§ 245a.2(b )(1 ). 

The applicant has the_ burden of proving · by a preponderance of the evidence that he or she has 
resided in the United .States for the requisite periods, is admissible to the United States under the 
provisions of section 245A of the Act, and is otherwise. eligible for adjustment of status. The 
inference, to be drawn from the documentation provided shall depend on the extent of the 
documentation; its credibility and amenability to verification. 8 C.F.R. § 245a.2(d)(5). 

Althougl} the regulation at 8 C.F.R. § 245a.i(d)(3) provides,- an illustrative list of 
contemporaneous documents that an . applicant may submit in support _of his or her claim of 
continuous residence in the United States in an unlawful status since prior to January 1, 1982, ·the 
submission of any -other relevant document is . permitted pursuant to 8 C.F .R. 
§ 245a.2'(d)(3)(vi)(L). To meet his or her burden of proof, an applicant must provide evidence of 
eligibility apart from the applicai?-t's own testimony, and the sufficiency of all evidence produced 
by the applicant will be judged according to its probative value and credibility. ·8 C.F.R. 
§ 245a.2(d)(6). . · . . . 

The "pr6ponderance of the evidence" st.andard requires that the evidence demonstrate that the 
applicant's claim is "probably true,:' where the determination of "truth" is made based on the 
factual circumstances of each individual case. Matter of E-M-, 20 I&N Dec. 77, 79:-80 (Comm. 
1989). In evaluating the evidence, Matter of E-M- also stated that "[t]ruth is to be determined 
not by the quantity of evidence alone but by its quality." !d. Thus, in adjudicating the application 
pursuant to the preponderance ofthe evidence standard, the director must examine each piece of 
evidence for relevance, ·probative value, and credibility, both individually and within the context 
ofthe totality of the evidence, to determine whether the fact to be proven is probably true. See 
·8 C.F.R. § 245a.2(d)(6). The weight to be given any affidavit depends on the totality of the 
circumstances, 1md a number of fac'tors rn:ust be considered. More weight will be given to an 
affidavit in which the affiant indjcates personal knowledge ofthe applicant's whereabouts during 
the -time period in question rather than a fill.;in-the-blank affidavit that provides generic 
infomiation. The regulations provide specific guidance on the sufficiency of documentation 
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when proving residence through evidence of past employment or atte-stations by churches or 
other organizations. 8 CF.R. §§ 245a.2(d)(3)(i)and (v). 

· Even if.the director has some doubt as to the truth, if the applicant submits relevant, probative, 
and cn!di,ble evidence that leads the director to believe that the claim is "probably true" or "more 

. likely th~ not," the applicant or petitioner has -sati"sfied the standard of proof. See US. v. 
Cardozo~Fonseca, 480 U.S~ 421• (1987) (defining "more likely than not" as a greater than 50 
percent ·probability of so~ething occurring). If the director can articulate a material doubt, it is 
appropria,te_ for the director to ,either request adqitioJ;I.al evidence or, if that doubt leads the 
director to believe that the claim is probably not true, deny the application or petition. Doubt cast 
on any a~pectoftbeapplicant's proof may lead to a reevaluation of the reliability and sufficiency of 
the remaining evidence offered in support of the application. Matter of Ho, 19 I & N Dec. 582, 591-
592 (BIA} . . . 

The documentation that the applicant submitted in support of his claim to have arrived· in the 
United States ·before January 1982 and lived in an unlawful status during the requisite period 
consists of witness statements and photographs. · 

·'--

. The record contain's witness statements from 

_The 
statements are general in nature~ and state that the witnesses have knowledge of the applicant's 
residence in the Unite~. States for all, or a portion of, the ·requisite statutory period . 

. Although the witn~sses claim to have personal knowledge of the applicant's residence in the 
United States during the requisite . period, the witness statements do not provide concrete 
information, specific to the applicant and generated by the asserted associations with him, which 
would reflect and corroborate the extent of those · associations and demonstrate that they were a 
sufficient basis for reliable kriowledge about the applicant's residence in the United States during 
the requisite· period.· states · he has· known the applicant since 1984 · in 

Texas, ·at whi_ch time he states the applicant was working for 
;tates she has .known the applicant since meeting· him in 1982 in 

Te~as ... all state they 
have known the applicant since the summer of 1981. 
have submitted· statements using almost identical language, stating t ey have known the 
applicant since 198Q while he was residing in Texas with ' 

· · states she has known the applicant since 1983 "while he was residing 
aL lin · _.J Texas ." · _ _ 

To be consideredprobative and ·<:;reqible, wit~ess . statemeilts must do more than simply state that 
a witness 'knows an applicant cu~d that the applicant has lived in the United States for a specific 
period. Their ·contentm.ust include sufficient detail from a claimed relationship to indicate that it 

· probably did exist and that.the witness, by virtue of that relationship, does have knowledge of the 
facts alleged. The witnesses ·do not state' howthey date their initial meeting-with the applicant in 
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the United States. In addition, the witnesses do not state a particular location where the applicant 
resided dirring the requisite period. Further, the witnesses do not specify social gatherings, other 

· special occasions or social events when they saw and communicated with the· applicant during 
the reql}isite period, or state ho.w frequently they had contact with the applicant during the 
requisite .period. The AAO agrees with the ciirector's finding that the witnesses do not provide 
sufficient details that would lend credence to their claimed knowledge of the applicanf s 

· residence in the United· States during the requisite period. 
. . . \ . 

In addition, some of the witness statements contain · information that is inconsistent with other · 
statements in the record. For example, states he has known the applicant since 
1982 in . . Texas, at which time . he states the applicant was working for L 

states he has kno\vn the applicant since 1981 in 
Texas at which time he states both he and the applicant were working for 1. 

ijowever, the statements of witnesses . are inconsistent with an employment 
verification letter submitted by the applicant's employer, stating the applicant. 
began working. for in March 1983} witness statement is 
internally inconsistent, stating that h~ has known the applicant since 1981 and since 1972. 

The record contains two ·employment verifications letter .from dated February 17, 
2012 apd March6, 1990, res ectively. In the 2012 letter, the witness states the applicant was 
employed by from March 1983 through the end of the requisite period, 
performing"many differenttype's of jobs." In the 1990 letter, the witness states the applicant 
was employed by _ . _ . from 198.1 throughthe end ofthe requisite period, and 
that the a,pplicant "has been involved in the cattle operation, farming of hay and maintenance of 
pecan trees and harvesting." However, at the time of filing the instant I-687 application, the 
applicant did not list any employment in the United States prior to March 1983. Further, in a 
Form G-325A signed by the applicant on November.15, 2001, and filed contemporaneously with 
a Form J-485, application to adjust to permanent resident status under the Legal Immigration 
Family Equity (LIFE) Act, the applicant indicated he worked for l from June 
1980 through the end of the requisite statutory period. In the initial t-687 application, signed by the 
applicant on March 31, 1990 and filed to establish his CSS class membership, the applicant 
indicated he worked for from June 1981 through the end ofthe requisite period. 
Therefore, there ·are inconsistencies . in the· record regarding the dates of the applicant's 
employment in the United States during the requisite period. 

In addition, the employment veFificatiori letters of . do not meet the requirements 
.set forth .inthe regulations, which provide specific guidance on the sufficiency of documentation 
when proving residence through evidence of past employment. The regulation at 8 C.F .R. 
§ 245a.2(d)(3)(i) provides that letters from employers must include: · (A) Alien' s address at the time 
of employment; (B) Exact period of employment; (C) Periods of layoff; (D) Duties with the 
company; (~) Whether or· not the information was taken from official company records; and (F) 

3 The witness statements of 
language. 

use almost identical · 
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Where records are located and whether the Service may have access to the records. If the records 
are unavailable, an affidavit-form ::letter stating that the alien's employment records are unavailable 
and why such records are unavailable may be accepted in lieu of subsections (E) and (F). .The 
witness' s employment verification letters faii to comply with the above cited regulation because 
they lackconsid~rable detail regarding the applicant's employment. For instance, the witness does 
not state the applicant's :daily duties, the number of hours or days he was employed, or the 
applicant's address ·at the time of employment. The 'witness also does not detail what portion of the 
applicanf s employment was speht working for versus 

from March 1983 through the end of the requisite period, when the applicant is stated as 
being employed by both companJ.es. Furthermore, the . witness does not state how he was able to 
date-the !ipplicant's employment. It is unclear whether he referred to his own recollection or. any 
records he may have maintained. Therefore, the letters fail to provide sufficient detail to verify the 
applicant's claim of continuous fesidence in the United Stales for the duration of the requisite 
statutory -period. ' · 

The appl~mmtsubmitted9opies of two photographs in which he has identified himself. One of the 
photographs is dated 1981 and th~ other is undated. However, since the iocations depicted in the 
photographs cannot be determined the photographs cannot constitute evidence in support of the 
applicant's ~ontinuous residence in the United States throughout the requisite period. 

The remaining evidence in the r~cord is comprised of copies of the applicant's statements, the 
instant I-687 application, a Form i-485, application to adjust to permanent resident status under the 
Legal In1migration Family Equity (LIFE) Act filed by the applicant in 2002, and the initial I-687 
application, signed by the applicant on March 31, 1990 and filed to establish his CSS class 
members,hip. There are inconsistencies in 'the applicant's testimony regarding the date of his 
initial entry into ·the United States and the dates of his absences from the United States during the 
requisite period . . 

At the time of filing the instant 1-~87 application, the applicant listed a residence on 
·m Texas from -1986 through the end of the requisite period. He listed employment with 

in Texas from March 1983 through the end of the requisite 
period. The applicant did not list any absences from the United States during the requisite period. 

At the time or'his interview on March 22, 2007, the ~pplicant amended the I-687 application to 
indicate· that he had additional residences m the United States from 1980 to 1984 at " 

m Texas, and from 1984 to 1986 "with Boss 
on in Tex(!.s. However, employer verification letters do not 
s~te . that the applicant lived with or on his work premises. Also at the time of his 
interview, the applicant amended the 1-687 application to indicate a three-week absence from the 
United. States in 1986 to visit fa:rruly in Mexico. Further, the applicant amended the 1-687 
application to indicate additional employment in the United States from 1980 to 1983 as · a day 
lab<?rer, both with and with · ------------------
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In a Form G-325A, biographic information sheet, signed by the applicant on November 15,2001, 
the applicant indicated he worked · f~r from June 1980 through the end of 
the requisite statutory period. 

. . . . 

In the initiall-687 application, sigl).ed by the applicant on March 31, 1990, the applicant indicated at 
number 16 that he first entered the United States on June 15, 1981. He listed a residence in 

. Texas from June 1981 through the end ofthe requisite period. He listed employment with: 
in Texas from June 1981 through the end of the requisite period. The applicant 

listed two absences from the United States during the requisite period, from May to J,une 1985 and 
from June to July 1987,respectively, to visit family in Mexico. 

In a statement signed by th~ ·applicant in March 1992~ the appiicant stated that he first entered the 
United States "in the 1970's." He stated that "sirice 1970 I have gone to Mexico and reentered the 
U.S. to continue working. I went each year since 1970 to Mexico and stayed 2 or 3 months, from 
November to March of each year, and then reentered the U.S. illegally ... " 4 

~ . . . 

The director of the. Houston office set forth the lack of documentation and some of the above 
inconsistencies in the record of proceedings, in a notice Qf intent to terminate (NOIT) the 
applicant's temporary residence. The applican~ responded to the N01T, submitting witness 

· statements and photographs which have been described above, but the applicant did not provide 
a reason~ble explanation for the. inconsistencies in the record cited by the director, regarding the 
date of his initial entry-into the United States and the dates of his absences from the l)nited States 
during the requisite period. 

The AAO agrees with the director that the applicant has failed to provide probative and credible 
evidence. of his continuous residence in the United States for the duration of the requisite period. 
The inconsistencies in the record regarding the dates when the applicant first entered the United 
States, resided and worked at particular locations in the United States, and the dates when the 
applicant was absent from .the Unite& States during the requisite period are material to the 
applicant's ·claim in that they have a direct bearing on the applicant's residence in the United 
States during the requisite period. No evidence of record resolves these inconsistencies. It is 
incumbent upon the applicant to resolve any inconsistencies in the record by independent 
objective evidence pointing to where the truth lies. · Doubt cast on any aspect of the applicant's 
proof may lead to a reevaluation of the reliability and sufficiency of the remaining evidence offered 
in support of the application: · .Matter of Ho, 19 I & N Dec .. 582, 591-592 (BIA). These 
contradictions undermine the credibility of the applicant's claim ofentry into the United States prior , 
to Janu¥Y 1, 1982 and continuous residence in the United States during the requisite period. In 
addition, the various statements currently in the record ~hich attempt to substantiate the applicant's 
residence and employment in the United States during the statutory period ~e not objective, . . 

~----------~~------- ·' 
4 According to this version' of the applicant's testimony, he was outside the United States multipie times du~ing the 
requisite statutory period, each absence being in excess of 45 days, and is thus ineligible for the benefit. . An 
applicant may not have been absent for more than 45 days in a single period in order to maintain his continuous 
re~idence, unless he establishes that his prolonged absence was due to an emergent reason. 8 C.F .R. § 245a.2(h). 
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independent evidence such that they might overcome the iricons,istencies in the record regarding the 
applicant's claim that he maintained continuous. residence in the United States throughout the 
statutory period, and thus are nofprobative. 

The AAO agrees with the direct~! that the applicant has failed to establish by a preponderance of 
the evidence that he entered the United States before January 1, 1982 and continuously resided in 
an unlawful status irt the United States for the requisite period as required under both 8 G.F.R. 

· § 245a.2(d)(5) and Matter of E-M--, supra. The applicant is, therefore, ineligible for temporary 
resident status under section 245A ofthe Act on this basis. The applicant has failed to overcome 
the basis for t~e termin~tion of his. temporary resident status. 

Based upon the foregoing, the AAO finds th~t the record· in this case does not warrant a 
reopening sua sponte. 

A~cordingly, counsel;s motion to reopen the matter sua sponte will be rejected and the previous 
decision.ofthe AAO will not be disturbed. . 

ORDER: 
ineligibility. 

. The motion to reopen is rejected. This decision constitutes a final notice of 

. ' 

(' 


