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DISCUSSION: The application for permanent resident status under the Legal Immigration Family Equity
(LIFE) Act was denied by the Director, National Benefits Center, and is now before the Administrative
Appeals Office (AAO) on appeal. The appeal will be dismissed.

The director determined that the applicant had not established that he had applied for class membership in any
of the requisite legalization class-action lawsuits prior to October 1, 2000. Therefore, the director concluded
that the applicant was ineligible to adjust to permanent residence under the provisions of the LIFE Act and
denied the application.

On appeal, The applicant reaffirms his claim that he filed a written claim for class membership with the
Immigration and Naturalization Service, or the Service (now Citizenship and Immigration Services, or CIS)
prior to October 1, 2000, by submitting additional documentation in support of his claim.

An applicant for permanent resident status under the LIFE Act must establish that before October 1, 2000, he
or she filed a written claim with the Attorney General for class membership in any of the following
legalization class-action lawsuits: Catholic Social Services, Inc. v. Meese, vacated sub nom. Reno v. Catholic
Social Services, Inc., 509 U.S. 43 (1993) (CSS), League of United Latin American Citizens v. INS, vacated
sub nom. Reno v. Catholic Social Services, Inc., 509 U.S. 43 (1993)(LULAC). or Zambrano v. INS, vacated
sub nom. [Immigration and Naturalization Service v. Zambrano, 509 U.S. 918 (1993)(Zambrano). See
8 C.F.R. § 245a.10.

The regulations provide an illustrative list of documents that an applicant may submit to establish that he or
she filed a written claim for class membership before October 1, 2000. Those regulations also permit the
submission of "[a]ny other relevant document(s)." See 8 C.F.R. § 245a.14.

With the Form [-485 LIFE Act application, in response to the notice of intent to deny, and on appeal, the
applicant provided photocopies of the following relevant documents:

* adocument reflecting that he had been interviewed by a Service officer on May 30, 1991, and
determined to be a class member in a legalization class action lawsuit; and,

* a letter from the Service’s Northern Service Center dated January 13, 1993, to the applicant
acknowledging that he had applied for class membership in legalization class action lawsuit and
directing him to contact his local Service office in order to schedule an interview.

In denying the application, the director concluded that the supporting documents submitted by the applicant
did not appear to be anything issued by the Service. However, the director’s conclusion must considered to be
speculative, as the record contains no evidence to demonstrate that any effort was undertaken to verify the
authenticity of the documents. In addition, the director failed to establish that the information in this
document was inconsistent with the claims made by the applicant or that such information was false. If the
director had questions regarding the credibility of the supporting documents provided by the applicant, a
request should have been issued to him to provide the originals of the photocopied documents.

The applicant’s own testimony taken in context with supporting evidence in certain cases can logically meet
the preponderance of evidence standard. As stated in Matter of E--M--, 20 1. & N. Dec. 77 (Comm. 1989),
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when something is to be established by a preponderance of evidence, the applicant only has to establish that
the proof is probably true. Clearly, the supporting documents are relevant documents under 8 C.F.R.
§ 245a.14. As such, the applicant’s claim to class membership must be considered in light of such testimony

and evidence.

The independent and contemporaneous evidence contained in the record tends to support the assertion that the
applicant put forth a claim to class membership prior to October 1, 2000. Therefore, it must be concluded that
the applicant has demonstrated that he filed a written claim to class membership in one of the requisite
legalization class-action lawsuits prior to October 1, 2000. Consequently, the applicant has overcome the
basis of denial cited by the director.

An application or petition that fails to comply with the technical requirements of the law may be denied by
the AAO even if the Service Center [or other office] does not identify all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001),
aff'd. 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989) (noting that
the AAO reviews appeals on a de novo basis).

An applicant for permanent resident status under the provisions of LIFE Act must establish that he or she is
admissible to the United States as an immigrant, except as otherwise provided under section 245A(d)(2) of
the INA. Section 1140(c)(2)(D)(i) of the LIFE ACT.

An alien must establish that he is admissible to the United States as an immigrant, except as otherwise
provided under section 245A(d)(2) of the Immigration and Nationality Act (INA). Section 1140(c)(2)(D)(i) of
the LIFE ACT. An alien who has been convicted of a felony or three or more misdemeanors in the United
States is inadmissible and, therefore, ineligible for permanent resident status under section 1140(c)(2)(D)(ii)
of the LIFE Act.

"Felony" means a crime committed in the United States punishable by imprisonment for a term of more than
one year, regardless of the term such alien actually served, if any, except when the offense is defined by the
state as a misdemeanor, and the sentence actually imposed is one year or less, regardless of the term such
alien actually served. Under this exception, for purposes of 8 C.F.R. Part 245a, the crime shall be treated as a
misdemeanor. 8 C.F.R. § 245a.1(p).

"Misdemeanor" means a crime committed in the United States, either (1) punishable by imprisonment for a
term of one year or less, regardless of the term such alien actually served, if any, or (2) a crime treated as a
misdemeanor under 8 C.F.R. § 245a.1(p). For purposes of this definition, any crime punishable by
imprisonment for a maximum term of five days or less shall not be considered a misdemeanor. 8 C.F.R.
§ 245a.1(0).

An alien is inadmissible if he has been convicted of, or admits having committed, or admits committing acts
which constitute the essential elements of a violation of (or a conspiracy to violate) any law or regulation of a
State, the United States, or a foreign country relating to a controlled substance (as defined in section 102 of the
Controlled Substances Act, 21 U.S.C. § 802). Section 212(a)(2)(A)(I)(ID) of the Immigration and Nationality Act
(INA). An alien is also inadmissible if a consular officer or immigration officer knows or has reason to believe he
is or has been an illicit trafficker in any such controlled substance. Section 212(a)(2)(C) of the INA.



A review of the record reveals that the applicant was convicted of a felony offense involving a controlled
substance, Unlawful Use of a Controlled Substance in the 2nd degree, a violation of § 18-18-104 of the
Colorado Revised Statutes, in the District Court of Garfield County, Colorado on March 31, 1997. The applicant
is ineligible because of his felony conviction pursuant to section 1140(c)(2)}D)(ii) of the LIFE Act and § C.FR.
§ 245a.18(a)(1). The applicant is also inadmissible under section 212(a)(2)(A)H)ID) of the INA, as a result of his
conviction of a crime involving a controlled substance. Pursuant to 8 C.F.R. § 245a.18(c)(2)(i1), there is no
waiver available to an alien convicted of a crime involving a controlled substance.

An alien applying for adjustment of status under the provisions of section 1140 of the LIFE Act has the burden
of proving by a preponderance of evidence that he or she has continuously resided in an unlawful status in the
United States from January 1, 1982 to May 4, 1988, is admissible to the United States under the provisions of
section 212(a) of the INA, and is otherwise eligible for adjustment of status. 8 C.F.R. § 245a.11. The applicant
has failed to meet this burden.

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility.



