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DISCUSSION: The application for permanent resident status under the Legal Immigration Family Equity 
(LIFE) Act was denied by the District Director, San Francisco, California, and is now before the 
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The district director concluded that the applicant was in a lawful status as a F-1 nonimmigrant student from 
1979 to 1982 and, therefore, had not demonstrated that he had continuously resided in the United States in an 
unlawful status since before January 1, 1982 through May 4, 1988. The district director also concluded that 
the applicant had been convicted of at least three misdemeanors in the United States. Accordingly, the 
director denied the application. 

It is noted that the applicant indicated that he was filing a motion to reopen and not an appeal. The district 
director declined to treat the applicant's request as a motion to reopen and forwarded the matter to the AAO. 
As such, the applicant's request will be treated as an appeal. 

On appeal, the applicant asserts that the director failed to acknowledge and consider all supporting 
documents, letters, and statements relative to his case. 

An applicant for permanent resident status must establish entry into the United States before January 1, 1982 
and continuous residence in the United States in an unlawful status since such date and through May 4, 1988. 
8 C.F.R. 5 245a.l l(b). 

The regulation at 8 C.F.R. 5 245a. 18(a) states in part that an alien who has been convicted of a felony or three 
or more misdemeanors committed in the United States is ineligible for adjustment to LPR status. 

"Misdemeanor" means a crime committed in the United States, either (1) punishable by imprisonment for a 
term of one year or less, regardless of the term such alien actually served, if any, or (2) a crime treated as a 
misdemeanor under the term "felony," pursuant to 8 C.F.R. 5 245a.l(p). For purposes of this definition, any 
crime punishable by imprisonment for a maximum term of five days or less shall not be considered a 
misdemeanor. 8 C.F.R. 5 245a. l(o) 

An alien is inadmissible if he has been convicted of a crime involving moral turpitude (CIMT) (other than a 
purely political offense), or if he admits having committed such crime, or if he admits committing an act 
which constitutes the essential elements of such crime. Section 212(a)(2)(A)(i)(I) of Immigration and 
Nationality Act (the Act). 

The record reflects the applicant's criminal history in the state of California: 

1. On October 30, 1995, the applicant was arrested by the Sacramento Sheriffs Office and 
subsequently charged with inflicting corporal injury upon a spouse/cohabitant and battery. 
On November 11, 1995, the applicant was convicted of inflicting corporal injury upon a 
spouse/cohabitant, a misdemeanor. The applicant was sentenced to serve 20 days in jail and 
place on probation for three years. The remaining charge was dismissed. On May 29, 
1997, the conviction was expunged in accordance with section 1203.4 PC. Docket # 

, .  - 
2. On July 16, 1999, the applicant was arrested by the Sacramento Sheriffs Office for driving 

with a suspended license and evading a police officer with disregard to safety. On August 
10, 1999, the applicant was convicted of evading a police officer with disregard to safety, a 
misdemeanor. The applicant was sentenced to serve 90 days in jail and placed on probation 
for three years. Docket - 



Page 3 

3. On August 18, 1999, the applicant was arrested by the San Bernardino Sheriffs Office and 
subsequently charged with forgery, and two counts of possession or passing check, money 
order with intent to defi-aud. Tlre prosecution rejected one count of possession or passing 
check, money order with intent to defraud and the forgery charge. On October 25,2001, the 
remaining count of passing check, money order with intent to defraud was dismissed. 
~ocke- 

4. On July 14, 2000, the applicant was detained by the Sacramento Sheriffs Office for 
disorderly conduct and passing check, money order with intent to defraud. The applicant 
was subsequently released from prosecution. 

5. On October 12, 2000, the applicant was arrested by the Sacramento Sheriffs Office for 
grand theft, conspiracy to commit a crime, and passing completed check with intent to 
defraud. On October 25, 2000, the applicant was convicted of a misdemeanor offense of 
grand theft. The a ed to serve 150 days in jail and placed on probation 
for three years. D 

6. On July 28, 2001, the applic was arrested by the Sacramento Sheriffs Office for 
possession of a narcotic substance, possession of a controlled substance- 
paraphernalia and probation was placed on 
diversion, which was 

offense. The applicant was sente ced to serve 180 days in jail and placed on probation for 
three years. Docke b 

8. On May 8, 2002, the applican was arrested by the Sacramento Sheriffs Office for 
possession of a narcotic controlle substance. b 

On December 11, 2002, a Request for ditional Evidence was issued to the applicant requesting the final 
court disposition of his May 8, 2002 arre for possession of a narcotic controlled substance. The applicant, in 
response, submitted a letter from a repr sentative of the Sacramento County Probation Department, which 
indicated the applicant, had entered a d m  diversion program and had successfully completed the program. 7 
Under the statutory definition of provided at Section 101(a)(48)(A) of the Act, 8 U.S.C. $ 
1101(a)(48)(A), no effect is to be proceedings, to a state action which purports to 
expunge, dismiss, cancel, vacate, remove a guilty plea or other record of guilt or 
conviction. The Board of that there is a significant distinction between 
convictions vacated on the defect in the underlying proceedings and those 
vacated because of or immigration hardships. Thus, if a court 
with jurisdiction the underlying criminal proceedings, the 
respondent no 101(a)(48)(A) of the Act. If, however, 

underlying criminal proceedings, the 
Pickering, 23 I&N 3493 (BIA 2003). 

remains convicted, for immigration 



The applicant is ineligible for the benefit being sought due to his four misdemeanor convictions. 8 C.F.R. 3 
245a.l l(d)(l) and 8 C.F.R. S; 245a. 18(a). 

Inflicting corporal injury on a spouselcohabitant is a base and depraved act and is classified as a CIMT. 
Grageda v. INS, 12 F.3d 919 (9th Cir. 1993). See also Matter of Phong Nguyen Tran, 21 I&N Dec. 291 (BIA 
1996). The infliction of bodily harm upon a person with whom one has such a familial relationship is an act of 
depravity that is contrary to accepted moral standards. Likewise, petty theft and grand theft are CIMTs 
Matter of Garcia, 11 I&N Dec. 521 (BIA 1966) and Matter of Scapulla, 15 I&N Dec. 139 (BIA 1974). 
Therefore, the applicant's convictions for these offenses render him inadmissible under section 
212(a)(2)(A)(i)(I) of the Act 

Section 1104(c)(2)(B) of the LIFE Act states: 

(i) In General - The alien must establish that the alien entered the United States before January 1, 
1982, and that he or she has resided continuously in the United States in an unlawful status since 
such date and through May 4, 1988. In determining whether an alien maintained continuous 
unlawful residence in the United States for purposes of this subparagraph, the regulations 
prescribed by the Attorney General under section 245A(g) of the INA that were most recently in 
effect before the date of the enactment of this Act shall apply. 

(ii) Nonimmigrants - In the case of an alien who entered the United States as a nonirnrnigrant before 
January 1, 1982, such alien must establish that the period of authorized stay as a nonirnmigrant 
expired before such date through the passage of time g that the alien's unlawful status was known 
to the Government as of such date. 

The word "Government" means the United States Government. An alien who claims his or her unlawful 
status was known to the Government as of January 1, 1982, must establish that prior to January 1, 1982, 
documents existed in one or more government agencies so, when such documentation is taken as a whole, it 
would warrant a finding that the alien's status in the United States was unlawful. Matter of P-, 19 I .  & N. 823 
(Cornrn. 1988). 

In an affidavit notarized on August 22, 1991, the applicant asserted: 

I first entered the United States on June 6, 1979 with an F-1 student's visa. I left the 
country on February 18, 1982 by plane to go to Nigeria to participate in my grandmother's 
funeral arrangements. I re-entered the country on March 14, 1982 with an F-1 student visa. 
I left the country again on October 23, 1986 to participate in my only sister's burial as 
required by tradition. I then re-entered the United States on November 22, 1986 with a B-1 
visitor visa. 

In a letter dated May 30,2002, the applicant asserted in part: 

I came to the U.S.A. in June 2, 1979 with a student F-1 visa and I graduated from Mankato 
State University Business School on December 11, 1981 and have continued to livelreside 
in America since then. I violated my status F-1 since I did not return back to Nigeria upon 
graduation and have had various jobs under the table until 1991. I have lived in America 
since my entry in 1979 and was not outside the United States since my arrival before 
January 1, 1982 through May 4,1984. 



School transcripts contained in the record indicate that the applicant was enrolled at Mankato State University 
for 1979-80 Spring/Summer/Fall/Winter; 1980-8 1 Spring/Summer/Fall/Winter; and 198 1-82 Summer and 
Fall sessions. The record is unclear as to whether the applicant violated his student status. However, as the 
applicant is statutorily ineligible for the benefit being sought due to his four misdemeanor convictions and 
inadmissibility under section 212(a)(2)(A)(i)(I) of the Act, the issue of whether the applicant's unlawful status 
was known to the government as of January 1, 1982 need not be addressed. Accordingly, the applicant is 
ineligible for permanent resident status under section 1104 of the LIFE Act. 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility. 


