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DISCUSSION: The application for permanent resident status under the Legal Immigration Family
Equity (LIFE) Act was denied by the District Director, El Paso, Texas, and is now before the
Administrative Appeals Office (AAO) on appeal. The AAO affirms the director' s decision denying the
LIFE Act application, and remands the case for further action and consideration.

The director denied the application because the applicant had not demonstrated that she had continuously
resided in the United States in an unlawful status since before January I , 1982 through May 4, 1988.
Specifically, the director determined that the applicant had failed to establish continuous residence from
1986 to May 4, 1988. The director also denied the application because the applicant failed to establish that
she satisfied the "basic citizenship skills" required under section 1104(c)(2)(E) ofthe LIFE Act.

On appeal, the applicant states that she has been living in the United States since 1981, and submits
additional documentation in support of her appeal. The applicant further "promise[s] that she will be able
to demonstrate proficiency in the reading and writing of the English language as well as the history and
government of the United States" because she has been attending a state recognized, accredited learning
institution.

An applicant for permanent resident status must establish entry into the United States before January I,
1982 and continuous residence in the United State s in an unlawful status since such date and through May
4, 1988. Section II 04(c)(2)(B) of the LIFE Act; 8 C.F.R. § 245a.ll(b).

An applicant for permanent resident status under section 1104 of the LIFE Act has the burden to establish
by a preponderance of the evidence that he or she has resided in the United States for the requisite
periods, is admissible to the United States and is otherwise eligible for adjustment of status under this
section. The inference to be drawn from the documentation provided shall depend on the extent of the
documentation, its credibility and amenability to ver ification. 8 C.F.R. § 245a. 12(e).

The "preponderance of the evidence" standard requires that the evidence demonstrate that the applicant's
claim is "probably true ," where the determination of "truth" is made based on the factual circumstances of
each individual case. Matter ofE-M-, 20 I&N Dec. 77, 79-80 (Comm. 1989) . In evaluating the evidence,
Matter ofE-M- also stated that "[t]ruth is to be determined not by the quantity of evidence alone but by its
quality." Id. Thus, in adjudicating the application pursuant to the preponderance of the evidence standard,
the director must examine each piece of evidence for relevance, probative value, and credibility, both
individually and within the context of the totality of the evidence, to determine whether the fact to be
proven is probably true .

Even if the director has some doubt as to the truth , if the applicant submits relevant, probative, and
credible evidence that leads the director to believe that the claim is "probably true" or "more likely than
not," the applicant or petitioner has satisfied the standard of proof. See U s. v. Cardozo-Fonseca, 480
U.S. 421 ( 1987) (defining "more likely than not" as a greater than 50 percent probability of something
occurring). If the director can articulate a material doubt, it is appropriate for the director to either request
additional evidence or, if that doubt leads the director to believe that the claim is probably not true, deny
the application or petition.

Although Citizenship and Immigration Services (CIS) regulations provide an illustrative list of
contemporaneous documents that an applicant may submit, the list also penn its the submission of
affidavits and any other relevant document. 8 C.F .R. § 245a.2(d)(3)(vi)(L).
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The director found that the applicant had submitted sufficient evidence to establish her residency in the
United States from 1981 to 1986, but had failed to establish residency for the period 1986 to May 4, 1988.

On appeal, the applicant submits a copy of a certificate of baptism from St. Ignatius Church in El Paso,
Texas for her son born on November 29, 1985 and baptized in the church on November 29, 1986. The
applicant also submits a copy of her son's immunization record from the Rawlings Clinic in El Paso, with
entries during the requisite period beginning on April 15, 1986 and continuing through October 8, 1987
and an entry subsequent to the requisite period on March 21, 1990. The record also contains a copy of the
immunization record of the applicant's American-born son from Pro Action in El Paso. The document
reflects that the agency copied entries from the child's 2000 school record reflecting vaccinations given in
the requisite period during 1986 and 1987, as well as in years subsequent to the requisite period. Also
submitted were copies of two Forms W-2, Wage and Tax Statements, issued to the applicant's husband in
1988 by Contractor's Labor Services and Eaton-Foster Contracting, Inc. A copy of a Form 1040, U.S.
Individual Income Tax Return, for the applicant and her husband for the year 1988 is not credible, as it is
a 1989 Form, is dated February 24, 1990, is unsigned, and contains no evidence that it was ever filed with
the Internal Revenue Service.

Nonetheless, we find that the applicant has submitted sufficient evidence to establish that she resided
continuously in the United States from 1986 to May 4, 1988, and therefore has established continuous
residency for the requisite period.

The director further determined that the applicant had failed to establish that she satisfied the "basic
citizenship skills" requirements ofthe Act and regulations.

Under section lI04(c)(2)(E)(i) of the LIFE Act ("Basic Citizenship Skills"), an applicant for permanent
resident status must demonstrate that he or she:

(I) meets the requirements of section 312(a) of the Immigration and Nationality Act (8
U.S.c. § 1423(a» (relating to minimal understanding of ordinary English and a
knowledge and understanding ofthe history and government ofthe United States); or

(II) is satisfactorily pursuing a course of study (recognized by the Attorney General) to
achieve such an understanding of English and such a knowledge and understanding of
the history and government of the United States.

Under section 11 04(c)(2)(E)(ii) of the LIFE Act, the Attorney General may waive all or part of the above
requirements for aliens who are at least 65 years of age or developmentally disabled.

The applicant, who was 39 years old at the time she took the basic citizenship skills test and provided no
evidence to establish that she was developmentally disabled, does not qualify for either of the exceptions
in section 1104(c)(2)(E)(ii) of the LIFE Act. Further the applicant does not satisfy the "basic citizenship
skills" requirement of section l104(c)(2)(E)(i)(l) of the LIFE Act because she does not meet the requirements
of section 312(a) ofthe Immigration and Nationality Act (the Act). An applicant can demonstrate that he or
she meets the requirements of section 3l2(a) of the Act by "[s]peaking and understanding English during the
course of the interview for permanent resident status" and answering questions based on the subject matter of
approved citizenship training materials, or "[b]y passing a standardized section 312 test ... by the
Legalization Assistance Board with the Educational Testing Service (ETS) or the California State
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Department of Education with the Comprehensive Adult Student Assessment System (CASAS)." 8 C.F.R. §
245a.3(b)(4)(iii)(A)(l) and (2).
The regulation at 8 C.F.R. § 245a.17(b) provides that an applicant who fails to pass the English literacy
and/or the United States history and government tests at the time of the interview, shall be afforded a second
opportunity after six months (or earlier at the request of the applicant) to pass the tests or submit evidence as
described in paragraphs (a)(2) or (a)(3) of this section.

According to the Notice of Decision, the applicant was interviewed twice in connection with her LIFE Act
application, first on June 18,2003 and again on October 15,2003. On both occasions, the applicant failed to
demonstrate a minimal understanding of English and minimal knowledge of United States history and
government. Furthermore, the applicant has not provided evidence of having passed a standardized
citizenship test, as permitted by 8 C.F.R. § 312.3(a)(l ).

The applicant, however, could still meet the basic citizenship skills requirement under section
1I04(c)(2)(E)(i)(Il) of the LIFE Act, ifhe meets one of the criteria defined in 8 C.F.R. §§ 245a.I7(a)(2) and
(3). In part, an applicant must establish that he meets the following under 8 C.F.R § 245a.I7:

(2) has a high school diploma or general educational development diploma (GED)
from a school in the United States; or

(3) has attended, or is attending, a state recognized, accredited learning institution in
the United States, and that institution certifies such attendance. The course of
study at such learning institution must be for a period ofone academic year (or the
equivalent thereof according to the standards of the learning institution) and the
curriculum must include at least 40 hours of instruction in English and United
States history and government.

The record does not reflect that the applicant has a high school diploma or a GED from a United States
school, and therefore does not satisfy the regulatory requirement of 8 C.F.R. § 245a.I7(2).

The record contains a copy of a June 14, 2003 letter from Sacred Heart Church indicating that the applicant
had been attending the church's adult education program and "participating" in their English as a second
language course, a June 17, 2003 training certificate indicating tha~nt had completed a training
course for citizenship at Armijo Library, and an undated letter from__of the Diocesan Migrant &
Refugee Services, Inc., in which she stated that the applicant had attended classes at the Armijo Library since
March 4, 2003 and had completed 32 hours.

The record does not reflect that Sacred Heart Church or the Armijo Libraries are state recognized, accredited
learning institutions. Accordingly, the applicant has not established that she meets the basic citizenship skills
requirements and therefore is ineligible for adjustment to permanent resident status under section 1104 of the
LIFE Act.

Although the director found the applicant ineligible for permanent resident status under section 1104 of
the LIFE Act, the director failed to consider the applicant's eligibility for adjustment of status to that of a
temporary resident. The regulation at 8 C.F.R. § 245a.6 provides, in pertinent part:

If the district director finds that an eligible alien as defined at § 245a.l 0 has not established
eligibility under section 1104 of the LIFE Act (part 245a, Subpart B), the district director
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shall consider whether the eligible alien has established eligibility for adjustment to
temporary resident status under section 245A of the Act, as in effect before enactment of
section 1104 of the LIFE Act (part 245a, Subpart A).

(Emphasis added).

Accordingly, this case is remanded for a determination as to the applicant's eligibility for adjustment of
status to that of a temporary resident pursuant to 8 C.F.R. § 245a.6.

ORDER: The director's decision denying the LIFE Act application is affirmed. The application is
remanded to the director for further action in accordance with the foregoing and entry of
a new decision that, if adverse to the applicant, is to be certified to the AAO for review.


