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DISCUSSION: The application for permanent resident status under the Legal Immigration Family
Equity (LIFE) Act was denied by the District Director, Houston, Texas, and is now before the
Administrative Appeals Office (AAQO) on appeal. The appeal will be dismissed.

The director concluded that the applicant had not demonstrated that she had continuously resided in the
United States in an unlawful status from before January 1, 1982, through May 4, 1988. This decision was
based on the director’s conclusion that the applicant had exceeded the forty-five (45) day limit for a single
absence from the United States during this period, as set forth in 8§ C.F.R. § 245a.15(c)(1).

An applicant for permanent resident status must establish entry into the United States before Januvary 1,
1982, and continuous residence in the United States in an unlawful status since such date and through
May 4, 1988. Section 1104(c)(2)(B) of the LIFE Act; 8 C.F.R. § 245a.11(b). “Continuous unlawful
residence” is defined in the regulations at 8§ C.F.R. § 245a.15(c)(1), as follows:

Continuous residence. An alien shall be regarded as having resided continuously in the
United States if:

(1) No single absence from the United States has exceeded forty-five (45) days, and the
aggregate of all absences has not exceeded one hundred and eighty (180) days between
January 1, 1982, and May 4, 1988, unless the alien can establish that due to emergent
reasons, his or her return to the United States could not be accomplished within the
time period allowed. [Emphasis added.]

Although the term “emergent” is not defined in the regulations, Matter of C-, 19 1. & N. Dec. 808
(Comm. 1988) holds that emergent means “coming unexpectedly into being.”

The director’s determination that the applicant had been absent from the United States for over 45 days
was based on the applicant’s own testimony in a sworn, signed statement taken at the time of her interview at
the Los Angeles legalization oftfice on April 6, 2005, under oath and in the presence of an officer of the
Immigration and Naturalization Service or the Service (now, Citizenship and Immigration Services or CIS).
In her sworn statement, the applicant stated that she departed the United States for India in 1987, where she
remained for over one year. The applicant stated that she left the United States in order to get married.

On appeal, counsel states that the applicant was unable to return to the United States because her mother-
in-law was seriously ill. However, no documentation in the record supports counsel’s assertions. Without
documentary evidence to support the claim, the assertions of counsel will not satisfy the applicant's
burden of proof. The unsupported assertions of counsel do not constitute evidence. Matter of Obaigbena,
19 1&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-
Sanchez, 17 1&N Dec. 503, 506 (BIA 1980).

The evidence therefore does not establish that the applicant’s absence from the United States was due to
emergent reasons. Furthermore, the applicant’s stay in India in excess of one year also exceeded the
aggregate limit of one hundred and eighty (180) days for total absences, from the United States during the
qualifying period, as set forth in 8 C.F.R. § 245a.15(c)(1).

Accordingly, the applicant’s stay in India, from 1987 to May 1989, interrupted her ‘“continuous
residence” in the United States. The applicant has, therefore, failed to establish that she resided in the
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United States in an unlawful status continuously from before January 1, 1982, through May 4, 1988, as
required by the statute, section 1104(c)(2)(B)(i) of the LIFE Act, and the regulations, 8§ C.F.R. §
245a.11(b) and 15(c)(1). Given this, she is ineligible for permanent resident status under section 1104 of
the LIFE Act.

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 557(b) (“On
appeal from or review of the initial decision, the agency has all the powers which it would have in making
the initial decision except as it may limit the issues on notice or by rule.”); see also, Janka v. U.S. Dept. of
Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO’s de novo authority has been long
recognized by the federal courts. See, e.g., Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989).

The application will be denied for the above stated reasons, with each considered as an independent and
alternative basis for denial. The burden of proving eligibility for the benefit sought remains entirely with
the applicant. Section 291 of the Act, § U.S.C. § 1361. Here, that burden has not been met. Accordingly,
the appeal will be dismissed.

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility.



