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DISCUSSION: The application for permanent resident status under the Legal Immigration Family
Equity (LIFE) Act was denied by the Director, Los Angeles, and is now before the Administrative
Appeals Office (AAO) on appeal. The appeal will be dismissed.

The director denied the application because the applicant had failed to establish that he had
continuously resided in the United States in an unlawful status since before January 1, 1982 through
May 4, 1988.

On appeal the applicant asserts he has established eligibility.

An applicant for permanent resident status must establish entry into the United States before January
1, 1982 and continuous residence in the United States in an unlawful status since such date and
through May 4, 1988. 8 C.F.R. § 245a.11(b).

An applicant for permanent resident status under section 1104 of the LIFE Act has the burden to
establish by a preponderance of the evidence that he or she has resided in the United States for the
requisite periods, is admissible to the United States and is otherwise eligible for adjustment of status
under this section. The inference to be drawn from the documentation provided shall depend on the
extent of the documentation, its credibility and amenability to verification. 8 C.F.R. § 245a.12(e).

An applicant must establish eligibility by a preponderance of the evidence. The “preponderance of
the evidence” standard requires that the evidence demonstrate that the applicant's claim is “probably
true,” where the determination of "truth" is made based on the factual circumstances of each
individual case. Matter of £-M-, 20 I&N Dec. 77, 79-80 (Comm. 1989). In evaluating the evidence,
Matter of E-M- also stated that "[tjruth is to be determined not by the quantity of evidence alone but
by its quality." Id. Thus, in adjudicating the application pursuant to the preponderance of the
evidence standard, the director must examine each piece of evidence for relevance, probative value,
and credibility, both individually and within the context of the totality of the evidence, to determine
whether the fact to be proven is probably true.

Even if the director has some doubt as to the truth, if the petitioner submits relevant, probative, and
credible evidence that leads the director to believe that the claim is "probably true" or "more likely
than not," the applicant or petitioner has satisfied the standard of proof. See U.S. v. Cardozo-
Fonseca, 480 U.S. 421 (1987) (defining "more likely than not" as a greater than 50 percent
probability of something occurring). If the director can articulate a material doubt, it is appropriate
for the director to either request additional evidence or, if that doubt leads the director to believe that
the claim is probably not true, deny the application or petition.

Citizenship and Immigration Services (CIS) regulations provide an illustrative list of
contemporaneous documents that an applicant may submit to establish presence during the required
period. 8 C.F.R. § 245a.15(b)(1); see also 8 C.FR. § 245a.2(d)(3)(vi)(L). Such evidence may
include employment records, tax records, utility bills, school records, hospital or medical records, or
attestations by churches, unions, or other organizations so long as certain information is included.
The regulations also permit the submission of affidavits and any other relevant document, but
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applications submitted with unverifiable documentation may be denied. Documentation that does
not cover the required period is not relevant to a determination of the alien's presence during the
required period and will not be considered or accorded any evidentiary weight in these proceedings.

An alien who has been convicted of a felony or three or more misdemeanors in the United States is
ineligible for temporary resident status. 8 C.F.R. § 245a.2(¢c)(1).

Although the director denied the application as a matter of discretion, citing the applicant’s inability to
establish a continuous unlawful residence during the required period, the applicant is ineligible as a
matter of law due to a drug conviction. The director’s decision will be affirmed, but the primary basis
for denial is the applicant’s statutory ineligibility due to his drug conviction.

"Felony" means a crime committed in the United States punishable by imprisonment for a term of
more than one year, regardless of the term such alien actually served, if any, except when the offense is
defined by the state as a misdemeanor, and the sentence actually imposed is one year or less, regardless
of the term such alien actually served. Under this exception, for purposes of 8 C.F.R. Part 245a, the
crime shall be treated as a misdemeanor. 8 C.F.R. § 245a.1(p).

"Misdemeanor" means a crime committed in the United States, either (1) punishable by imprisonment
for a term of one year or less, regardless of the term such alien actually served, if any, or (2) a crime
treated as a misdemeanor under 8 C.F.R. § 245a.1(p). For purposes of this definition, any crime
punishable by imprisonment for a maximum term of five days or less shall not be considered a
misdemeanor. 8 C.F.R. § 245a.1(0).

An alien is inadmissible if he has been convicted of a crime involving moral turpitude (other than a
purely political offense), or if he admits having committed such crime, or if he admits committing an act
which constitutes the essential elements of such crime. Section 212(a)(2)(A)(i)(I) of the Immigration
and Nationality Act (the Act).

The most commonly accepted definition of a crime involving moral turpitude is an act of baseness,
vileness or depravity in the private and social duties which a man owes to his fellow men or to society
in general, contrary to the accepted and customary rule of right and duty between man and man. Jordan
v. De George, 341 U.S. 223, reh'g denied, 341 U.S. 956 (1951).

An alien 1s inadmissible if he has been convicted of, or admits having committed, or admits
committing acts which constitute the essential elements of a violation of (or a conspiracy to violate)
any law or regulation of a State, the United States, or a foreign country relating to a controlled
substance (as defined in section 802 Title 21). Section 212(a)(2)(A)(1)(II) of the Act.

the alien’s FBI fingerprint check reveals the following criminal history record:

1. On January 6, 1987, the applicant was arrested for Possession of a Narcotic/Controlled
Substance for Sale, Santa Ana Police Department, California. Case No.
The FBI fingerprint check shows he was subsequently convicted of Possession of a
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Dangerous Drug Without Prescription, and sentenced to 14 days imprisonment and 36
months probation; however, the actual court disposition has not been provided.

2. On August 11, 1981, the applicant was arrested by the Los Angeles Sheriff’s Department
for Inflicting Corporal Injury on a Spouse, PC § 273.5(A). Case No. _
Transcripts in the record indicate the applicant was subsequently convicted of this charge
in the Superior Court of Los Angeles County, California.

On May 6, 2003, the applicant was issued an 1-72 requesting a copy of the final disposition of any
charged listed on his criminal record. The applicant turned in a records checks and a transcript for
the domestic abuse conviction, but failed to provide the final disposition for the drug charge. The
applicant stated during the interview that he was looking for his brother’s apartment, but went to the
wrong one and the people at that apartment allowed him to stay there, when the police came he did
not know why he was arrested and that the drugs belonged to people he did not know whom he just
happened to be staying with that night.

The applicant submitted searches performed by the San Bernardino Superior Courts using the names
The applicant failed to submit final
court dispositions for the offense listed on the FBI rap sheet.

On appeal, the applicant does not address the failure to provide a final court disposition for the arrest
listed above.

The applicant failed to submit the requested court dispositions.  Instead, the applicant submitted
results from a name check inquiry. The applicant has not provided the evidence requested by the
director. For this reason alone, the application cannot be approved. If all requested initial evidence
and requested additional evidence is not submitted by the required date, the application or petition
shall be considered abandoned and, accordingly, shall be denied. 8 C.F.R. § 103.2(b)(13). An
application or petition shall be denied where evidence submitted in response to a request for initial
evidence does not establish filing eligibility at the time the application or petition was filed. 8 C.F.R.
§ 103.2(b)(12). Failure to assist CIS in verifying information necessary for the adjudication of the
application may resulit in a denial of the application. 8 C.F.R. § 245a.2(k)(5).

On March 2, 2005, the director sent the applicant a Notice of Intent to Deny (NOID), which stated
that the evidence submitted by the applicant was insufficiently probative of continuous unlawful
residence in the U.S. from prior to January 1, 1982 through May 4, 1988, and continuous physical
presence in the U.S. from November 6, 1986 through May 4, 1988.

The applicant responded that he had submitted the documentation available to him.

On September 7, 2006, the director denied the application because the applicant had failed to establish
his continuous unlawful presence during the required period.

On appeal the applicant asks that CIS reconsider his application.



A _

Page 5

Documents which are outside of the required period are not relevant to these proceedings. In
addition, documents which are not related to the applicant are not sufficiently probative of the
applicant’s eligibility. CIS cannot presume facts or construct assertions on behalf of an applicant,
documents not related to an applicant require that CIS presume an applicant was present just because
a third party was present.

In this case the applicant has submitted some medical records, hand written receipts, utility bills and
other documentation, all of which are related to his children or the mother of his children. CIS
cannot presume that because the child was present that the applicant was present. In addition, the
evidence itself is not sufficiently credible, as much of it fails to specify to whom the document
pertains, nor does it contain verifiable information.

As stated above, the inference to be drawn from the documentation provided shall depend on the
extent of the documentation. The minimal evidence furnished cannot be considered extensive, and
in such cases a negative inference regarding the claim may be made as stated in 8 C.F.R. §
245a.12(e).

Documents which generically assert an affiant has known an applicant since a particular year are not
sufficiently probative to support assertions of eligibility. Such casual knowledge of an applicant
lacks the context to be sufficiently probative such that CIS can make an informed determination that
the applicant has been residing continuously in an unlawful status for the duration of the required
period. In this case the documents provide list inconsistent areas of residence for the applicant, are
generic in nature and fail to fully explain how the affiants came to know the applicant and what the
nature of the relationships were. The documents and affidavits submitted are internally inconsistent,
generic in nature, and lack credibility.

The AAO finds that, upon an examination of each piece of evidence for relevance, probative value,
and credibility, both individually and within the context of the totality of the evidence, the applicant
has not shown by a preponderance of the evidence that he resided in the United States for the
requisite period.

Pursuant to 8 C.F.R. § 245a.12(e), the inference to be drawn from the documentation provided shall
depend on the extent of the documentation, its credibility and amenability to verification. Given the
lack of credible supporting documentation and the inconsistencies noted in the record, it is concluded
that the applicant has failed to establish by a preponderance of the evidence that he entered the United
States before January 1, 1982 and maintained continuous, unlawful residence from such date through
May 4, 1988, as required for eligibility for adjustment to permanent resident status under section
1104(c)(2)(B)(1) of the LIFE Act. The applicant is, therefore, ineligible for permanent resident status
under section 1104 of the LIFE Act.

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility.




