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DISCUSSION: The application for permanent resident status under the Legal Immigration
Family Equity (LIFE) Act was denied by the director, Los Angeles, California, and is now before
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The director denied the application based on the determination that the applicant was ineligible to
adjust to permanent resident status under the provisions of the LIFE Act because he had been
convicted of battery and spousal abuse in California. The director concluded that spousal abuse
is a Crime Involving Moral Turpitude (CIMT) thus rendering the applicant ineligible for
permanent residence under the terms of the LIFE Act. Section 1104(c)(2)(D)(ii) of the LIFE Act.

The applicant is represented by counsel on appeal. Counsel maintains that the applicant’s
conviction for spousal abuse falls under the petty offense exception to inadmissibility as a
conviction for a CIMT under California law. Thus, counsel states that the applicant remains eligible
for permanent resident status under the terms of the LIFE Act.

An alien who has been convicted of a felony or three or more misdemeanors in the United States is
ineligible for adjustment to permanent resident status. 8 C.F.R. § 245a.3(c)(1). "Felony" means a
crime committed in the United States punishable by imprisonment for a term of more than one
year, regardless of the term such alien actually served, if any, except when the offense is defined
by the state as a misdemeanor, and the sentence actually imposed is one year or less, regardless of
the term such alien actually served. Under this exception, for purposes of 8 C.F.R. Part 245a, the
crime shall be treated as a misdemeanor. 8 C.F.R. § 245a.1(p).

"Misdemeanor" means a crime committed in the United States, either (1) punishable by
imprisonment for a term of one year or less, regardless of the term such alien actually served, if
any, or (2) a crime treated as a misdemeanor under 8 C.F.R. § 245a.1(p). For purposes of this
definition, any crime punishable by imprisonment for a maximum term of five days or less shall
not be considered a misdemeanor. 8 C.F.R. § 245a.1(0).

Additionally, an applicant who has been convicted of a crime involving moral turpitude (CIMT) is
inadmissible, and therefore ineligible for temporary resident status. But, an alien with one CIMT
is not inadmissible if he or she meets the petty offense exception. See 8 U.S.C. §
1182(a)(2)(A)(ii). A CIMT will meet the petty offense exception if “‘the maximum penalty
possible for the crime of which the alien was convicted . . . did not exceed imprisonment for one
year and . . . the alien was not sentenced to a term of imprisonment in excess of 6 months.””
Lafarga v. INS, 170 F.3d 1213, 1214-15 (9th Cir. 1999) (quoting 8 U.S.C. §
1182(a)(2)(A)(1i1)(IL)); see also Garcia-Lopez v. Ashcroft, 334 F.3d 840, 843-46 (9th Cir. 2003).
For the purpose of the petty offense exception, “‘the maximum penalty possible’ . . . refers to the
statutory maximum sentence, not the guideline sentence to which the alien is exposed.” Mendez-
Mendez v. Mukasey, 525 F.3d 828, 835 (9th Cir. 2008) (offense of bribery of a public official did
not qualify for petty offense exception where statutory maximum for offense was 15 years).
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Additionally, an applicant for admissibility who stands convicted of a CIMT may be eligible for
the youthful offender exception if: the crime was committed when the alien was under 18 years
of age, and the crime was committed (and the alien released from any confinement to a prison or
correctional institution imposed for the crime) more than 5 years before the date of application
for a visa or other documentation and the date of application for admission to the United States.
8 U.S.C. § 1182(a)(2)(A)(ii)(1.). The applicant does not assert that he is eligible for the youthful
offender exception and we note that the crime was not committed when the applicant was under
18 years of age.

In this case, the record indicates that on September 17, 1995, the applicant was charged with one
count of violating section 273.5 of the California Penal Code — Spousal Abuse, and one count of
violating section 242 of the California Penal Code - Battery. (Docket No. SlllllllE). Both
offenses are marked as misdemeanor offenses on the “Disposition of Arrest and Court Action”
document in the record before the AAO. The applicant pleaded guilty to both charges and was
sentenced to 45 days in jail and 36 months of probation.

In the Notice of Appeal, (Form I-290B) counsel does not dispute that the applicant’s conviction
for spousal abuse is a CIMT.! Nonetheless, counsel argues that the petty offense exception
applies because the applicant was “convicted of a misdemeanor offense” (emphasis in original)
which carries a maximum one year sentence, and that the applicant “was not imprisoned for any
period of time.”

The AAO concludes that the applicant remains ineligible to adjust status to one of permanent
residence because his convictions do not fall under the petty offense exception to a conviction
for a CIMT. First, the AAO has reviewed the provisions of the statute under which the applicant
was convicted, California Penal Code section 273.5. This section provides:

(a) Any person who willfully inflicts upon a person who is his or her spouse, former spouse,
cohabitant, former cohabitant, or the mother or father of his or her child, corporal injury resulting

Counsel does not address or refer to the applicant’s conviction for battery. Simple battery is generally
not a crime involving moral turpitude, although it may be rendered such by aggravating circumstances.
Fernandez-Ruiz v. Gonzales, 468 F.3d 1159, 1167 (9th Cir. 2006) (Arizona domestic assault statute is not
categorically a CIMT because it penalizes reckless conduct); Galeana-Mendoza v. Gonzales, 465 F.3d
1054 (9th Cir. 2006) (California conviction for domestic battery under Cal. Penal Code § 243(e) is not
categorically a CIMT because it lacks an injury requirement and includes no inherent element evidencing
grave acts of baseness or depravity); Carr v. INS, 86 F.3d 949, 951 (9th Cir. 1996) (California conviction
for assault with firearm not a CIMT); but see Grageda v. INS, 12 F.3d 919 (9th Cir. 1993) (willful
infliction of injury to a spouse is CIMT); Guerrero de Nodahl v. INS, 407 F.2d 1405 (9th Cir. 1969)
(willful infliction of injury to a child is a CIMT); Gonzales v. Barber, 207 F.2d 398, 400 (9th Cir. 1953),
aff’d, 347 U.S. 637 (1954) (California conviction for assault with deadly weapon is CIMT).
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in a traumatic condition, is guilty of a felony, and upon conviction thereof shall be punished by
imprisonment in the state prison for two, three, or four years, or in a county jail for not more than
one year, or by a fine of up to six thousand dollars ($6,000) or by both that fine and
imprisonment;

(b) Holding oneself out to be the husband or wife of the person with whom one is cohabiting is
not necessary to constitute cohabitation as the term is used in this section;

(c) As used in this section, "traumatic condition" means a condition of the body, such as a wound
or external or internal injury, whether of a minor or serious nature, caused by a physical force.

In this case, the applicant was sentenced to 45 days in jail and three years of probation. The
applicant was also ordered to attend a “Batterer’s Program” and to pay restitution in an undisclosed
amount. Under the terms of the statute listed above, the statutory maximum sentence for spousal
abuse ranges between a fine of $6,000 up to four years incarceration or any combination of a
monetary fine and some form of imprisonment. Thus, the statutory maximum sentence for the
crime of spousal abuse under section 273.5 of the California Penal Code may be up to four years of
imprisonment, well in excess of the one year incarceration limit needed in order to qualify as a
“petty offense.” As noted above, for the purpose of the petty offense exception, ““‘the maximum
penalty possible’ . . . refers to the statutory maximum sentence, not the guideline sentence to which
the alien is exposed.” See Mendez-Mendez v. Mukasey, supra. It is irrelevant that the court
documents list the offense as a misdemeanor because it is the statutory maximum sentence that is
relevant for the petty offense exception.

Additionally, it is not clear from the record whether the applicant’s concurrent conviction for
battery is also a CIMT. The AAO has reviewed the precedent decisions of the Ninth Circuit and
we note that a conviction for domestic battery under California Penal Code § 243(e) is not
categorically a CIMT because it lacks an injury requirement. Galeana-Mendoza v. Gonzales,
465 F.3d 1054 (9th Cir. 2006). Section 242 of the California Penal Code defines battery as: any
willful and unlawful use of force or violence upon the person of another. Like California Penal
Code § 243(e) (domestic battery), section 242 battery lists no requirement that the victim suffer
some form of physical injury, and thus implies that a conviction for battery is not categorically a
CIMT. However, simple battery may be rendered a CIMT if “aggravating circumstances” are
present. Fernandez-Ruiz v. Gonzales, 468 F.3d 1159, 1167 (9th Cir. 2006). To date, the Ninth
Circuit has not ruled on whether a conviction under § 242 of the California Penal Code (simple
battery) may be considered a CIMT in the presence of aggravating circumstances. Should the
Court rule that it is, then the applicant would equally not qualify for the petty offense exception
because two convictions for CIMTs render the petty offense exception inapplicable.

The AAO concludes that the applicant is ineligible for permanent resident status pursuant to the
terms of the LIFE Act, as he cannot establish that he is otherwise admissible to the United States
on account of his conviction for a CIMT.> The AAO therefore need not examine whether the
applicant has established the requisite residency requirements.

? Congress has provided no waiver for a CIMT as a ground of inadmissibility.
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ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility.



