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DISCUSSION: On March 7, 2007, the District Director, Los Angeles, denied the application
for permanent resident status under the Legal Immigration Family Equity (LIFE) Act. The
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The district director denied the application for failure to provide requested documents.
Specifically, the director found that, after two Requests for Evidence (RFE) were issued, the
applicant failed to submit the final court disposition for an arrest on or about March 22, 2004, by
the Norwalk Sheriff’s Office, for Lewd Acts With a Child Under the Age of 14. The RFEs
specified that if no charges were filed with any court, then the applicant needed to obtain a letter
from the City Attorney’s Office to that effect. The RFEs further specified that if the court
disposition was could not be found or was no longer maintained at the court, then the applicant was
to contact the California Department of Justice Bureau of Criminal Identification and Information
in Sacramento.

On appeal, counsel for the applicant asserts that the applicant submitted all requested documents,
including his Department of Motor Vehicles printout and a letter from the Sheriff’s Department
headquarters. The applicant submits a printout from the California Department of Justice Bureau of
Criminal Identification and Information.

8 C.F.R. § 245a.12(e) states:

An alien applying for adjustment of status under this part has the burden of
proving by a preponderance of the evidence that he or she is ... eligible for
adjustment of status.

8 C.F.R. § 245a.12(f) provides that to meet his or her burden of proof, an applicant must provide
evidence of eligibility apart from his or her own testimony.

An applicant who has been convicted of a felony or three or more misdemeanors in the United
States is ineligible for adjustment to permanent resident status under the provisions of the LIFE
Act. Section 1104 (c)(2)(D)(11) of the LIFE Act; 8 C.F.R. §§ 245a.11(d)(1) and 18(a)(1). The
regulations provide relevant definitions at 8 C.F.R. § 245a.

A fingerprint check performed by the Federal Bureau of Investigation (FBI) as part of the
applicant’s LIFE act application indicates that the applicant was arrested on March 22, 2004, by the
Norwalk, California Sheriff’s Department and pursuant to California Penal Code section 288(a),
Lewd Acts With a Child Under the Age of 14.

A conviction under California Penal Code section 288(a) is considered a felony and can result in
imprisonment for three to eight years.
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On April 28, 2006, the director issued a Request for Evidence (RFE). The director issued similar
RFEs on August 21, 2006, and January 30, 2007, and requested that the applicant submit a final
court disposition of the arrest. The director explained that if the court could not locate the record or
no longer maintained a record, the applicant was to submit a record search request to the California
Department of Justice Bureau of Criminal Identification and Information. The director requested
that if no charges were filed with the court, that the applicant submit a letter from the City
Attorney’s Office to that effect.

The applicant submitted a letter from the Los Angeles Sheriff’s Department Headquarters that
confirmed that the Norwalk Sherriff’s Department arrested him pursuant to California Penal Code
section 288(a) and incarcerated him from March 22, 2004, through March 23, 2004. The applicant
also submitted a criminal index search from the Los Angeles County Superior Court indicating that
there was no case number or record under the applicant’s name and date of birth. However, this
letter also states that “this does not mean that records do not exist under another spelling, name or
by some other classification.”

On appeal, the applicant submits an unsigned printout purportedly from the California Department
of Justice (DOJ) indicating that their office did not have a criminal record for the applicant.

The California Department of Justice’s fingerprint records search, which reveals no criminal history
record, 1s inconsistent with the arrest information contained in the FBI report and the letter from the
L.A. Sheriff’s Department. It is incumbent upon the petitioner to resolve any inconsistencies in
the record by independent objective evidence. Any attempt to explain or reconcile such
inconsistencies will not suffice unless the petitioner submits competent objective evidence
pointing to where the truth lies. Matter of Ho, 19 1&N Dec. 582, 591-92 (BIA 1988). The
applicant has not explained what happened as a result of his arrest and incarceration on March
22, 2004, and has not submitted competent objective evidence pointing to where the truth lies,
1.e., information from the Los Angeles County Superior Court explaining action taken on the case,
a letter from the City Attorney’s Office indicating that no charges were filed against the applicant
in this case, or information from the Sheriff’s Office explaining the applicant’s release from jail.

Counsel asserts that the applicant has complied with the director’s request but does not
acknowledge the applicant’s arrest and does not explain what the final outcome of the arrest was.
Without documentary evidence to support the claim, the assertions of counsel will not satisfy the
petitioner's burden of proof. The unsupported assertions of counsel do not constitute evidence.
Matter of Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 1&N Dec. 1
(BIA 1983); Matter of Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980).

An applicant for adjustment of status under the provisions of section 1140 of the LIFE Act has the
burden of proving by a preponderance of evidence that he or she has continuously resided in an
unlawful status in the United States from January 1, 1982 to May 4, 1988, is admissible to the
United States under the provisions of section 212(a) of the Act, and is otherwise eligible for
adjustment of status. 8 C.F.R. § 245a.11. The applicant has failed to meet this burden.
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ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility.



