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DISCUSSION: The application for permanent resident status under the Legal Immigration
Family Equity (LIFE) Act was denied by the director of the Houston office, and is now before
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The director determined that the applicant is ineligible to adjust to permanent resident because she
has been convicted of a felony.

Counsel for the applicant does not contest that the applicant has two felony convictions, but asserts
that the applicant’s ground of inadmissibility is waivable. The AAO has reviewed all of the
evidence, and has made a de novo decision based on the record and the AAQO’s assessment of the
credibility, relevance and probative value of the evidence.

Section 1104(c)(2)(B) of the LIFE Act states:

(i) In General — The alien must establish that the alien entered the United States before January 1,
1982, and that he or she has resided continuously in the United States in an unlawful status since
such date and through May 4, 1988. In determining whether an alien maintained continuous
unlawful residence in the United States for purposes of this subparagraph, the regulations
prescribed by the Attorney General under section 245A(g) of the Immigration and Nationality
Act (INA) that were most recently in effect before the date of the enactment of this Act shall

apply.

An applicant for permanent resident status under section 1104 of the LIFE Act has the burden to
establish by a preponderance of the evidence that he or she has resided in the United States for
the requisite periods, is admissible to the United States and is otherwise eligible for adjustment
of status under this section. The inference to be drawn from the documentation provided shall -
depend on the extent of the documentation, its credibility and amenability to verification.
8 C.F.R. § 245a.12(e).

The “preponderance of the evidence” standard requires that the evidence demonstrate that the
applicant's claim is “probably true,” where the determination of “truth” is made based on the
factual circumstances of each individual case. Matter of E-M-, 20 1&N Dec. 77, 79-80 (Comm.
1989). In evaluating the evidence, Matter of E-M- also stated that “[t]ruth is to be determined
not by the quantity of evidence alone but by its quality.” Id. Thus, in adjudicating the application
pursuant to the preponderance of the evidence standard, the director must examine each piece of
evidence for relevance, probative value, and credibility, both individually and within the context
of the totality of the evidence, to determine whether the fact to be proven is probably true.

2 The AAO’s de novo authority is well recognized by the federal courts. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004).
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Even if the director has some doubt as to the truth, if the applicant submits relevant, probative,
and credible evidence that leads the director to believe that the claim is “probably true” or “more
likely than not,” the applicant or applicant has satisfied the standard of proof. See U.S. v.
Cardozo-Fonseca, 480 U.S. 421 (1987) (defining “more likely than not” as a greater than 50
percent probability of something occurring). If the director can articulate a material doubt, it is
appropriate for the director to either request additional evidence or, if that doubt leads the
director to believe that the claim is probably not true, deny the application.

Although the regulations provide an illustrative list of contemporaneous documents that an
applicant may submit, the list also permits the submission of affidavits and any other relevant
document. See 8 C.F.R. § 245a.2(d)(3)(vi)(L).

Further, an alien who has been convicted of a felony or three or more misdemeanors in the
United States is ineligible for adjustment to permanent resident status. 8 C.F.R. § 245a.3(c)(1).
"Felony" means a crime committed in the United States punishable by imprisonment for a term
of more than one year, regardless of the term such alien actually served, if any, except when the
offense is defined by the state as a misdemeanor, and the sentence actually imposed is one year
or less, regardless of the term such alien actually served. Under this exception, for purposes of
8 C.F.R. Part 245a, the crime shall be treated as a misdemeanor. 8 C.F.R. § 245a.1(p).

"Misdemeanor" means a crime committed in the United States, either (1) punishable by
imprisonment for a term of one year or less, regardless of the term such alien actually served, if
any, or (2) a crime treated as a misdemeanor under 8 C.F.R. § 245a.1(p). For purposes of this
definition, any crime punishable by imprisonment for a maximum term of five days or less shall
not be considered a misdemeanor. 8 C.F.R. § 245a.1(o). Within the provisions of the LIFE Act,
there is no waiver available to an alien convicted of a felony or three or more misdemeanors
committed in the United States.

The term "conviction" means, with respect to an alien, a formal judgment of guilt of the alien
entered by a court or, if adjudication of guilt has been withheld, where - (i) a judge or jury has
found the alien guilty or the alien has entered a plea of guilty or nolo contendere or has admitted
sufficient facts to warrant a finding of guilt, and (ii) the judge has ordered some form of
punishment, penalty, or restraint on the alien's liberty to be imposed. Section 101(a)(48)(A) of
the Immigration and Nationality Act (Act).

Additionally, an applicant who has been convicted of a crime involving moral turpitude (CIMT)
is inadmissible, and therefore ineligible for permanent resident status. But, an alien with one
CIMT is not inadmissible if he or she meets the petty offense exception. See 8§ U.S.C.
§ 1182(a)(2)(A)(ii). A CIMT will meet the petty offense exception if “‘the maximum penalty
possible for the crime of which the alien was convicted . . . did not exceed imprisonment for one
year and . . . the alien was not sentenced to a term of imprisonment in excess of 6 months.””
Lafarga v. INS, 170 F.3d 1213, 1214-15 (9th Cir. 1999) (quoting 8 U.S.C.
§ 1182(a)R)(AXi)(ID); see also Garcia-Lopez v. Ashcroft, 334 F.3d 840, 843-46 (9th Cir.
2003). For the purpose of the petty offense exception, “‘the maximum penalty possible’ . . .
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refers to the statutory maximum sentence, not the guideline sentence to which the alien is
exposed.” Mendez-Mendez v. Mukasey, 525 F.3d 828, 835 (9th Cir. 2008) (offense of bribery of
a public official did not qualify for petty offense exception where statutory maximum for offense
was 15 years).

The AAO has reviewed all of the documents in the file, including the criminal records and the
statutes under which the applicant was arrested and/or convicted. The record contains court
documents that reveal the following criminal history:

o On April 22, 1997, the applicant was charged with three counts of having violated
section 37.10 of the Texas penal Code (PC), tampering with government records,
regarding an affidavit and application to register and title a vehicle. The record reflects
that on June 20, 1997, the applicant pleaded guilty to two counts of tampering with
government records, each constituting a felony in the third degree, and the court
dismissed the third count. Also on that date, the applicant was sentenced on the two
counts to 5 years probation and a fine of $700.00, and the adjudication of the case was
deferred. On November 7, 2000, the applicant’s probationary period was terminated, and
the applicant was discharged. (232™ District Court Harris County, Texas, case numbers

I

The issue in this case is whether the applicant has established that she is not ineligible for
adjustment of status on the basis of having been convicted of a felony. The applicant was
convicted of two counts of having violated section 37.10) of the Texas Penal Code (PC),
tampering with government records.

Section 37.10 of the Texas penal code states, in relevant part:

§ 37.10. TAMPERING WITH GOVERNMENTAL RECORD.
(a) A person commits an offense if he:

(1) knowingly makes a false entry in, or false alteration of, a
governmental record;

(2) makes, presents, or uses any record, document, or thing with
knowledge of its falsity and with intent that it be taken as a genuine
governmental record;

(3) intentionally destroys, conceals, removes, or otherwise impairs
the verity, legibility, or availability of a governmental record;

(4) possesses, sells, or offers to sell a governmental record or a
blank governmental record form with intent that it be used unlawfully;
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(5) makes, presents, or uses a governmental record with
knowledge of its falsity; or

(6) possesses, sells, or offers to sell a governmental record or a
blank governmental record form with knowledge that it was obtained
unlawfully...

(c)(1) Except as provided by Subdivisions (2) and (3) and by
Subsection (d), an offense under this section is a Class A misdemeanor unless
the actor's intent is to defraud or harm another, in which event the offense is a
state jail felony. '

(2) An offense under this section is a felony of the third degree if it
is shown on the trial of the offense that the governmental record was... a
license, certificate, permit, seal, title, letter of patent, or similar document
issued by government, by another state, or by the United States, unless the
actor's intent is to defraud or harm another, in which event the offense is a
felony of the second degree...

The statute states that an offense under section 37.10 may be either a misdemeanor or a felony.
The indictment under which the applicant was charged clearly states that the applicant was
charged with three felonies. The two plea agreements which the applicant entered clearly state
that the violations to which the applicant pleaded guilty were felonies in the third degree. A
deferred adjudication is considered a conviction under section 1104 of the LIFE Act. The
applicant meets the two prong test outlined in Section 101(a)(48)(A) of the Act, 8 U.S.C.
§ 1101(a)(48)(A). First, she entered a plea of guilty. Second, the judge ordered some form of
punishment, penalty, or restraint on the alien's liberty to be imposed. Specifically, the judge ordered
that the applicant serve 5 years probation and pay a fine in the amount of $700.

The applicant’s deferred adjudications constitute convictions under the statutory definition of this term
provided at section 101(a)(48)(A) of the Act. See also Madriz-Alvarado v. Ashcroft, 383 F.3d 321 (5"
Cir. 2004). Because of her felony convictions, the applicant is ineligible for adjust to permanent
resident status under the LIFE Act pursuant to 8 C.F.R. § 245a.18(a)(l). As stated above, within
the provisions of the LIFE Act, there is no waiver available to an alien convicted of a felony in
the United States.

An alien applying for adjustment of status under the provisions of section 1140 of the LIFE Act
has the burden of proving by a preponderance of evidence that he or she has continuously resided
in an unlawful status in the United States from January 1, 1982 to May 4, 1988, is admissible to
the United States under the provisions of section 212(a) of the INA, and is otherwise eligible for
adjustment of status. 8 C.F.R. § 245a.11. The applicant has failed to meet this burden.

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility.







