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DISCUSSION: The application fof permanent resident status under the Legal Immigration
Family Equity (LIFE) Act was denied by the Director, New York, New York, and is now before
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The director denied the application because the applicant had failed to establish that she satisfied
the “basic citizenship skills” required under section 1104(c)(2)(E) of the LIFE Act.

On appeal, the applicant claimed that she had received a general education development diploma
or GED diploma in October 1, 1999, but that the United States Citizenship and Immigration
Services or USCIS (formerly the Immigration and Naturalization Service or the Service) officer
who conducted her interviews never asked whether she had either completed high school or
received a GED diploma. The applicant provided new documentation in support of this claim.

The record reflects that counsel subsequently submitted a Freedom of Information Act request for a
copy of the record of proceeding. The record shows that USCIS complied with counsel’s request
with Control Number NRC2008020915 and mailed a copy of the record to counsel on May 27,
2009.

Under section 1104(c)(2)(E)(1) of the LIFE Act, regarding basic citizenship skills, an applicant
for permanent resident status must demonstrate that he or she:

meets the requirements of section 312(a) of the Immigration and Nationality Act (8
U.S.C. 1423(a)) (relating to mimmal understanding of ordinary English and a
knowledge and understanding of the history and government of the United States); or

is satisfactorily pursuing a course of study (recognized by the [Secretary of Homeland
Security]) to achieve such an understanding of English and such a knowledge and
understanding of the history and government of the United States.

Under section 1104(c)(2)(E)(ii) of the LIFE Act, the Secretary of Homeland Security may waive
all or part of the above requirements for applicants who are at least 65 years of age or who are
developmentally disabled. See 8 C.F.R. § 245a.17(c).

An applicant may establish that he or she has met the requirements of section 312(a) of the
Immigration and Nationality Act (Act) by demonstrating an understanding of the English
language, including an ability to read, write, and speak words in ordinary usage in the English
language and by demonstrating a knowledge and understanding of the fundamentals of the
history and of the principles and form of government of the United States. 8 C.F.R. §
245a.17(a)}(1) and 8 C.F.R. §§ 312.1 - 312.3.

An applicant may also establish that he or she has met the requirements of section
1104(c)(2}E)1) of the LIFE Act by providing a high school diploma or general educational
development diploma (GED) from a school in the United States. 8 C.F.R. § 245a.17(a}(2). The
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high school or GED diploma may be submitted either at the time of filing the Form [-485 LIFE
Act application, subsequent to filing the application but prior to the mterview, or at the time of
the interview. Id.

Finally, an applicant may also establish that he or she has met the requirements of section
1104(c)(2)E)(3) of the LIFE Act by establishing that:

He or she has attended, or is attending, a state recognized, accredited leaming
institution in the United States, and that institution certifies such attendance. The
course of study at such learning institution must be for a period of one academic year
(or the equivalent thereof according to the standards of the learning institution) and
the curriculum must include at least 40 hours of instruction in English and United
States history and government. The applicant may submit certification on letterhead
stationery from a state recognized, accredited learning institution either at the time of
filing Form 1-485, subsequent to filing the application but prior to the interview, or at
the time of the mterview (the applicant’s name and A-number must appear on any
such evidence submitted).

8 C.F.R. § 245a.17(2)(3).

An applicant who fails to pass the English literacy and/or the United States history and
government tests at the time of the initial LIFE interview shall be afforded a second opportunity
after six months (or carlier at the request of the applicant) to pass the required tests or to submit
the evidence described above. 8 C.F.R. § 245a.17(b).

Under section 1104(c)(2)(E)(i1) of the LIFE Act, the Attorney General (now Secretary of
Homeland Security) may waive all or part of the requirements for aliens who are at least 65 years
of age or developmentally disabled.

The applicant, who is neither 65 years old nor developmentally disabled, does not qualify for
either of the exceptions in section 1104(c)(2YE)(11) of the LIFE Act. Nor does he satisfy the
“basic citizenship skills” requirement of section 1104(c)(2}E)(i}(l) of the LIFE Act because he
does not meet the requirements of section 312(a) of the Immigration and Nationality Act (Act).
An applicant can demonstrate that he or she meets the requirements of section 312(a) of the Act
by “[s]peaking and understanding English during the course of the interview for permanent
resident status” and answering questions based on the subject matter of approved citizenship
training materials, or [b]y passing a standardized section 312 test. 8 C.F.R. §§ 245a.17(a) and (b)
and 8 C.F.R. §§ 312.1 and 312.2.

In the alternative, an applicant can satisfy the basic citizenship skills requirement by
demonstrating compliance with section 1104(c)(2)}E)(i}(1l) of the LIFE Act. The “citizenship
skills” requirement of the section 1104(c)(2)(E)(i}1I) is defined by regulation in 8 C.FR. §
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245a.17(a)(2) and 8 C.F.R. §245a.17(a)3). As specified therein, an applicant for LIFE
Legalization must establish that:

He or she has a high school diploma or general education development diploma
(GED) from a school in the United States . .. . 8 C.F.R. § 245a.17(a}(2), or

He or she has attended, or is attending, a state recognized, accredited learning
institution in the United States, and that institution certifies such attendance. The
course of study at such learning institution must be for a period of one academic
year (or the equivalent thereof according to the standards of the learning
institution) and the curriculum must include at least 40 hours of instruction in
English and United States history and government . . .. 8 C.F.R. § 245a.17(a)(3).

Both 8 C.F.R. § 245a.17(a)(2) and 8 C.F.R. § 245a.17(a)(3) specify that applicants must submit
evidence to show compliance with the basic citizenship skills requirement “.. either at the time
of filing Form I-485, subsequent to filing the application but prior to the interview, or at the time
of the interview. . ..”

The regulation at 8 C.F.R. § 245a.17(b) states that:

An applicant who fails to pass the English literacy and/or the United States
history and government tests at the time of the interview, shall be afforded a
second opportunity after 6 months (or earlier at the request of the applicant) to
pass the tests or submit evidence as described in paragraphs (a)(2) and (a)(3) of
this section [8 C.F.R. § 245a.17(a)(2) and 8 C.F.R. § 245a.17(a)(3}]. The second
interview shall be conducted prior to the denial of the application for permanent
residence and may be based solely on the failure to pass the basic citizenship
skills requirements.

Pursuant to 8 C.F.R. § 245a.17(b), the applicant was interviewed twice in connection with her
LIFE Act application, on April 21, 2004 and again on November 19, 2004. On April 21, 2004,
the applicant was unable to demonstrate her ability to write English as well as sufficient
knowledge of United States history and government. On November 19, 2004, the applicant was
unable to demonstrate sufficient knowledge of United States history and government. The
applicant did not provide evidence of having passed a standardized citizenship test, as permitted
by 8 C.F.R. § 312.3(a)(1). The applicant failed to provide evidence that she had a high school
diploma or a GED from a United States school, and therefore did not satisfy the regulatory
requirement of 8 C.F.R. § 245a.17(a)(2). Nor did the applicant provide evidence to demonstrate
that she had attended or was attending at the time of the second interview a state recognized,
accredited learning institution in the United States that provides a course of study for a period of
one academic year (or the equivalent thereof according to the standards of the learning
institution) with curriculum including at least 40 hours of instruction in English and United
States history and government as allowed under 8 C.F.R. § 245a.17(a)(3).
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On appeal, the applicant claimed that she had received a general education development diploma
or GED diploma in October 1, 1999, but that the USCIS officer who conducted her interviews never
asked whether she had either completed high school or received a GED diploma. In support of her
claim the applicant submitted a “Diploma™ and a transcript from *
indicating that the applicant had
successfully completed the course of study for General High School Education on October 1, 1999.

However, a review of the website at_ reveals the following

information:

Please note: The GED Testing Office in Albany is the only entity approved to issue
high school equivalency diploma in New York State. If diplomas and/or transcripts
are obtained from a source other than the GED Testing Office, they are not
legitimate documents. Candidates who possess them cannot use them for any
academic or vocational purposes whatsoever. (e.g. to obtain or upgrade a job, to
enter a training program, to enlist in the United States Armed Forces, to enter into a
post-secondary institution, college, or university, etc...).

Consequently, the diploma and transcript submitted by the applicant on appeal cannot be
considered as evidence that she possesses an authentic GED diploma based upon information
supplied by the New York State Education Department at the website cited above. Therefore, the
applicant does not satisfy either alternative of the “basic citizenship skills” requirement set forth
in section 1104(c)(2}E)(1) of the LIFE Act. There is no waiver available, even for humanitarian
reasons, for a failure to comply with the “basic citizenship skills” requirement. The applicant is
ineligible for adjustment to permanent resident status under section 1104 of the LIFE Act on this
basis.

An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the Service Center [or other office] does not identify all of the grounds
for demial in the mnitial decision. An application or petition that fails to comply with the technical
requirements of the law may be denied by the AAQ even if the Service Center [or other office] does
not identify all of the grounds for denial in the initial decision. See Spencer Enterprises, Inc. v.
United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd. 345 F.3d 683 (9th Cir. 2003); see
also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the AAO conducts appellate
review on a de novo basis).

Beyond the director’s decision, the next issue to be examined in this proceeding is whether the
applicant has submitted sufficient credible evidence to meet her burden of establishing
continuous unlawful residence in the United States during the requisite period. Here, the
applicant has failed to meet this burden.

An applicant for permanent resident status under the LIFE Act must establish entry into the
United States before January 1, 1982 and continuous residence in the United States in an
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unlawful status since such date and through May 4, 1988. Section 1104(c)(2XB) of the LIFE
Act; 8 C.F.R. § 245a.11(b).

The applicant has the burden to establish by a preponderance of the evidence that he or she has
resided in the United States for the requisite periods, is admissible to the United States under the
provisions of section 212(a) of the Immigration and Nationality Act (Act), and 1s otherwise
eligible for adjustment of status under this section. The inference to be drawn from the
documentation provided shall depend on the extent of the documentation, its credibility and
amenability to verification. 8 C.F.R. § 245a.12(¢).

Although the regulation at 8 C.F.R. §245a.2(d)3) provides an illustrative list of
contemporaneous documents that an applicant may submit in support of his or her claim of
continuous residence in the United States in an unlawful status since prior to January 1, 1982 to
May 4, 1988, the submission of any other relevant document including affidavits is permitted
pursuant to 8 C.F.R. § 245a.2(d)(3)(vi)(L).

The “preponderance of the evidence” standard requires that the evidence demeonstrate that the
applicant's claim is “probably true,” where the determination of “truth” is made based on the
factual circumstances of each individual case. Matter of £E-M-, 20 I&N Dec. 77, 79-80 (Comm.
1989). In evaluating the evidence, Matter of E-M- also stated that “[t]ruth is to be determined not
by the quantity of evidence alone but by its quahty.” Id. At 80. Thus, in adjudicating the
application pursuant to the preponderance of the evidence standard, the director must examine
each piece of evidence for relevance, probative value, and credibility, both individually and
within the context of the totality of the evidence, to determine whether the fact to be proven is
probably true. Jd.

Even if the director has some doubt as to the truth, if the petitioner submits relevant, probative,
and credible evidence that leads the director to believe that the claim is “probably true” or “more
likely than not,” the applicant or petitioner has satisfied the standard of proof. See U.S. v.
Cardozo-Fonseca, 480 U.S. 421, 431 (1987) (defining “more likely than not” as a greater than
50 percent probability of something occurring). If the director can articulate a material doubt, it
is appropriate for the director to either request additional evidence or, if that doubt leads the
director to believe that the claim is probably not true, deny the application or petition.

The applicant made a claim to class membership in a legalization class-action lawsuit and as
such, was permitted to file a Form [-687, Application for Temporary Resident Status Pursuant to
Section 245A of the Act, on October 18, 1991. Subsequently, the applicant filed her Form I-485
LIFE Act application on June 6, 2002.

In support of her claim of residence in the United States for the requisite period, the applicant
submitted a declaration of residence, affidavits of residence, an employment affidavit, two
affidavits relating to the applicant’s absence from this country in 1987, a letter of membership,
two original receipts from a hospital, a residential lease, general correspondence, a letter from a
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doctor, a letter from a medical clinic, a letter from a nurse, a Temporary Order of Protection, a
receipt from a money order wire service, and original postmarked envelopes.

During the adjudication of the applicant’s appeal, information came to light that adversely affects
the applicant’s overall credibility as well as the credibility of her claim of residence in this country
from prior to January 1, 1982 to May 4, 1988. As has been previously discussed, the applicant
submitted supporting documentation including original envelopes postmarked January 21, 1982,
May 8, 1982, February 25, 1986, April 24, 1986, May 16, 1986, February 11, 1987, and an
indeterminate day in Apml 1987. These envelopes bear Honduran postage stamps and were
represented as having been mailed from Honduras to the applicant at addresses in this country
she claimed as residences during the requisite period. A review of the 20/0 Scort Standard
Postage Stamp Catalogue Volume 3 (Scott Publishing Company 2009), reveals the following:

e The envelopes postmarked January 21, 1982 and May &, 1982 both bear an
airmail stamp with a value of twenty-five centavos that commemorates the
Fiftieth Anniversary (in 1981) of the founding of the Honduran Air Force. This
stamp contains a stylized illustration of a Chance Vought F4U-5 Corsair fighter
plane. This stamp is listed at page 708 of Volume 3 of the 20/0 Scott Standard
Postage Stamp Catalogue as catalogue I - catalogue lists
this stamp’s date of issue as January 14, 1983. The envelopes also contain another
airmail stamp with a value of forty centavos that commemorates the Literacy
Campaign of 1980. The stamp contains a stylized illustration of a pair of hands
breaking shackles as the hands reach upwards for an open book. This stamp is
listed at page 709 of Volume 3 of the 2010 Scott Standard Postage Stamp
Catalogue as catalogue number C726 AP118. The catalogue lists this stamp’s
date of issue as May 18, 1983.

The fact that envelopes postmarked January 21, 1982 and May 8, 1982 both bear postage stamps
that were not issued until well after the date of this postmark establishes that the applicant
utilized these documents in a fraudulent manner and made material misrepresentations in an
attempt to establish her residence within the United States for the requisite period. This
derogatory information establishes that the applicant made material misrepresentations in
asserting her claim of residence in the United States for the period in question and thus casts
doubt on her eligibility for adjustment to permanent residence under the provisions of the LIFE
Act. By engaging in such an action, the applicant has negated her own credibility, the credibility
of her claim of continuous residence in this country for the requisite period, and the credibility of
all documentation submitted in support of such claim.

Doubt cast on any aspect of the applicant’s proof may lead to a reevaluation of the reliability and
sufficiency of the remaining evidence offered in support of the visa petition. It is incumbent upon
the applicant to resolve any inconsistencies in the record by independent objective evidence, and
attempts to explain or reconcile such inconsistencies, absent competent objective evidence
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pointing to where the truth, in fact, lies, will not suffice. Matter of Ho, 19 I&N Dec. 582, 591-92
(BIA 1988).

The AAOQ issued a notice to the applicant and counsel on May 4, 2010, informing the parties that
it was the AAQ’s intent to dismiss the applicant’s appeal based upon the fact that she utilized the
postmarked envelopes cited above in a fraudulent manner and made material misrepresentations
in an attempt to establish her residence within the Untted States for the requisite period. The
parties were granted fifteen days to provide evidence to overcome, fully and persuasively, these
findings.

In response, counsel provides submits a letter withdrawing his representation of the applicant as
she had terminated counsel’s services as her attorey. Further, the record shows that as of the
date of this decision, the applicant has failed to submit a response to the AAQ’s notice.
Therefore, the record must be considered complete.

The existence of derogatory information that establishes the applicant used postmarked
envelopes 1 a fraudulent manner and made material misrepresentations negates the credibility of
her claim of residence in this country for the requisite period, as well as the credibility of the
documents submitted in support of such claim. Pursuant to 8 C.F.R. § 245a.12(e), the inference
to be drawn from the documentation provided shall depend on the extent of the documentation,
its credibility and amenability to verification. The applicant has failed to submit sufficient
credible documentation to meet her burden of proof in establishing that she has resided in the
United States for the requisite period by a preponderance of the evidence as required under both
8 C.F.R. § 245a.12(¢e) and Matter of E- M-, 20 1&N Dec. 77 (Comm. 1989).

Given the applicant’s reliance upon documents with minimal or no probative value, it is concluded
that she has failed to establish continuous residence in an unlawful status in the United States from
prior to January 1, 1982 through May 4, 1988 as required under section 1104(c)(2)(B) of the LIFE
Act. Because the applicant has failed to provide independent and objective evidence to overcome,
fully and persuasively, our finding that she submitted falsified documents, we affirm our finding of
fraud. The applicant is, therefore, ineligible for permanent restdent status under section 1104 of
the LIFE Act on this basis as well.

A finding of fraud is entered into the record, and the matter will be referred to the United States
Attorney for possible prosecution as provided in 8 C.F.R. § 245a.21(c).

ORDER: The appeal is dismissed with a finding of fraud. This decision constitutes a final
notice of ineligibility.




