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DISCUSSION: The application for permanent resident status under the Legal Immigration
Family Equity (LIFE) Act was denied by the Director, New York and is now before the
Administrative Appeals Office (AAQO) on appeal. The appeal will be dismissed.

The director denied the application based on the determination that the applicant was ineligible
to adjust to permanent resident status under the provisions of the LIFE Act. The director found
that the applicant had not established by a preponderance of the evidence that she had
continuously resided in the United States in an unlawful status for the duration of the requisite
period. Specifically, the director noted that the applicant submitted several affidavits which
lacked sufficient detail to be considered probative.

On appeal, through counsel, the applicant indicates that the director’s decision was not supported
by the evidence. The applicant requested a copy of the record of proceedings. This request was
processed on October 28, 2009,

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004). Following de novo review, the AAO finds that the applicant has failed to
establish his continuous residence in the United States from January 1, 1982 through the end of
the relevant period.

An applicant for permanent resident status must establish entry into the United States before
January 1, 1982 and continuous residence in the United States in an unlawful status since such
date and through May 4, 1988. Section 1104(c}2)(B) of the LIFE Act and 8 C.F.R. § 245a.11(b).

An applicant for permanent resident status under section 1104 of the LLIFE Act has the burden 1o
establish by a preponderance of the evidence that he or she has resided in the United States for
the requisite periods, is admissible to the United States under the provisions of section 212(a) of
the Act, and is otherwise eligible for adjustment of status under this section. The inference to be
drawn from the documentation provided shall depend on the extent of the documentation, its
credibility and amenability to verification. 8 C.F.R. § 245a.12(e).

Although the regulations provide an illustrative list of contemporaneous documents that an
applicant may submit, the list also permits the submission of affidavits and any other relevant
document. 8 C.F.R. § 245a.2(d)(3)(vi)(L).

The regulation at 8 C.F.R. § 245a.2(d)(3)(i) states that letters from employers attesting to an
applicant's employment must: provide the applicant’s address at the time of employment;
identify the exact period of employment; show periods of layoff; state the applicant’s duties;
declare whether the information was taken from company records; and, identify the location of
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such company records and state whether such records are accessible or in the alternative state the
reason why such records are unavailable.

The “preponderance of the evidence” standard requires that the evidence demonstrate that the
applicant's claim is “probably true,” where the determination of “truth” is made based on the
factual circumstances of each individual case. Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm.
1989). In evaluating the evidence, Matter of E-M- also stated that “[t]ruth is to be determined
not by the quantity of evidence alone but by its quality.” /d. Thus, in adjudicating the application
pursuant to the preponderance of the evidence standard, the director must examine each piece of
evidence for relevance, probative value, and credibility, both individually and within the context
of the totality of the evidence, to determine whether the fact to be proven is probably true.

Even if the director has some doubt as to the truth, if the petitioner submits relevant, probative,
and credible evidence that leads the director to believe that the claim is “probably true™ or “more
likely than not,” the applicant or petitioner has satisfied the standard of proof. See U.S. v.
Cardozo-Fonseca, 480 U.S. 421 (1987) (defining “more likely than not” as a greater than 50
percent probability of something occurring). If the director can articulate a material doubt, it is
appropriate for the director to either request additional evidence or, if that doubt leads the
director to believe that the claim is probably not true, deny the application or petition.

The issue in this proceeding is whether the applicant has established that she (1) entered the
United States before January 1, 1982 and (2) has continuously resided in the United States in an
unlawful status for the requisite period of time. The documentation that the applicant submits in
support of her claim to have arrived in the United States before January 1982 and lived in an
unlawful status during the requisite period consists of several affidavits. The AAO has reviewed
each document to determine the applicant’s eligibility; however, the AAO will not quote each
witness statement in this decision.

The documentation contained in the record which pertains to the relevant period consists of the
following:

e Affidavits from INEEE_—_— Y, - B 1hc
affidavits lack sufficient detail to be considered probative. For example, | N NGczcNNE
indicates that he arrived in the United States in 1983 and that he met the applicant at her
home. He indicates that he saw her again during Thanksgiving 1985 and that thereafter,
spoke to her over the telephone. and indicate that they
visited the applicant in 1982 and again in 1986 and 1987 respectively. None of the
affiants indicate regular, direct contact with the applicant which would support her
assertion that she resided continuously in the United States.

o A letter from_who indicates that the applicant lived with him at

his home beginning in 1981. He does provide contemporaneous evidence of his residence
in the United States during the relevant period, however, none of the evidence references
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the applicant. Counsel for the applicant asserts that the affiant’s testimony should be
afforded additional merit because he is a medical doctor. The AAO does not evaluate the
reliability or credibility of evidence based upon the affiant’s credentials.

» An affidavit from the applicant’s husband,, [ NG 1o indicates

that he met the applicant in Florida in August 1981 and that they were married in India in
September 1986. The record contains a copy of the marriage certificate as well as the
birth certificate of the child, born in the United States in 1988.

To be considered probative and credible, witness affidavits must do more than simply state that
an affiant knows an applicant and that the applicant has lived in the United States for a specific
time period. Their content must include sufficient detail from a claimed relationship to indicate
that the relationship probably did exist and that the witness does, by virtue of that relationship,
have knowledge of the facts alleged. Upon review, the AAO finds that, individually and
together, the witness statements do not indicate that their assertions are probably true. Therefore,
they have little probative value.

While an applicant's failure to provide evidence other than affidavits shall not be the sole basis for
finding that he or she failed to meet the continuous residency requirements, an application which is
lacking in contemporaneous documentation cannot be deemed approvable if considerable periods
of claimed continuous residence rely entirely on affidavits which are considerably lacking in
certain basic and necessary information. As discussed above, the affiants’ statements are
significantly lacking in detail and do not establish that the affiants actually had continuous
personal knowledge of the events and circumstances of the applicant's residence in the United
States. Few of the affiants provided much relevant information beyond acknowledging that they
visited the applicant several times during the relevant period. Overall, the affidavits provided are
so deficient in detail that they can be given no significant probative value.

As is stated above, the “preponderance of the evidence” standard requires that the evidence
demonstrate that the applicant’s claim is “probably true,” where the determination of “truth™ is
made based on the factual circumstances of each individual case. Matter of E-M-, 20 1&N Dec.
77, 79-80 (Comm. 1989). The applicant has been given the opportunity to satisfy his burden of
proof with a broad range of evidence pursuant to 8 C.F.R. § 245a.2(d)(3).

Beyond the decision of the director, the evidence establishes that the applicant is inadmissible to the
United States. Section 245A(a)(4)(A) of the Immigration & Nationality Act (the Act), 8 U.S.C. §
1255a(a)(4)(A), requires an alien to establish that he or she is admissible to the United States as
an immigrant in order to be eligible for adjustment to permanent resident status under the LIFE
Act.

The rccord reflects that the apphcant sought through misrepresentation to procure an
immigration benefit under the Act. As noted above, the applicant entered the United States in
October 1982, October 1986 and December 1988 without disclosing that she had violated the
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terms of her B-2 nonimmigrant visa by departing after the expiration of her period of authorized
stay.

An alien is inadmissible if he seeks through fraud or misrepresentation to procure an immigration
benefit under the Act. Section 212(a)(6)(C)(i) of the Act, 8 U.S.C. § 1182(a)(6 (C)(1). Thus, the
applicant is inadmissible and ineligible for legalization benefits.

Pursuant to section 245A(d)2)(B)(i) of the Act, 8 U.S.C. § 1255a(d)(2)(B)Xi), the cited grounds of
inadmissibility may be waived in the case of individual aliens for humanitarian purposes, to assure
family unity, or when it s otherwise in the public interest. The AAQO notes that the applicant has
filed a Form 1-690 Application for Waiver of Grounds of Excludability relating to the
misrepresentation. This application is currently pending, however, the issue is moot as the applicant
is ineligible for benefits under the LIFE Act for the reasons stated above.

Given the applicant’s reliance upon documents with minimal probative value, it is concluded that
she has failed to establish continuous residence in an unlawful status in the United States from prior
to January 1, 1982 through the relevant period as required under section 1104(c)(2)B) of the LIFE
Act. The applicant is, therefore, ineligible for permanent resident status under section 1104 of the
LIFE Act on this basis.

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility.




