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DISCUSSION: The application for permanent resident status under the Legal Immigration
Family Equity (LIFE) Act was denied by the Director, Houston, and is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The director denied the application because the applicant failed to establish residence in the
United States in an unlawful status from January 1, 1982 through May 4, 1988 as required by
section 1104(c)(2)(B) of the LIFE Act.

On appeal, the applicant, through counsel, asserts that he has established his continuous unlawful
residence for the requisite time period.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004). Following de novo review, the AAO finds that the applicant has not established that
he entered the United States prior to January 1, 1982 or that he resided continuously in the United
States throughout the relevant period.

Section 1104(c)(2)(B) of the LIFE Act states:

(i) In General — The alien must establish that the alien entered the United States before
January 1, 1982, and that he or she has resided continuously in the United States in an
unlawful status since such date and through May 4, 1988. In determining whether an alien
maintained continuous unlawful residence in the United States for purposes of this
subparagraph, the regulations prescribed by the Attorney General under section 245A(g) of
the Immigration and Nationality Act (INA) that were most recently in effect before the date
of the enactment of this Act shall apply.

An applicant for permanent resident status under section 1104 of the LIFE Act has the burden to
establish by a preponderance of the evidence that he or she has resided in the United States for the
requisite periods, is admissible to the United States and is otherwise eligible for adjustment of status
under this section. The inference to be drawn from the documentation provided shall depend on the
extent of the documentation, its credibility and amenability to verification. 8 C.F.R. § 245a.12(¢).

The “preponderance of the evidence” standard requires that the evidence demonstrate that the
applicant's claim is “probably true,” where the determination of "truth" is made based on the
factual circumstances of each individual case. Matter of E-M-, 20 1&N Dec. 77, 79-80 (Comm.
1989). In evaluating the evidence, Matter of E-M- also stated that "[t]ruth is to be determined
not by the quantity of evidence alone but by its quality.” /d. Thus, in adjudicating the application
pursuant to the preponderance of the evidence standard, the director must examine each piece of
evidence for relevance, probative value, and credibility, both individually and within the context
of the totality of the evidence, to determine whether the fact to be proven is probably true. See 8
C.F.R. § 245a.2(d)(6). The weight to be given any affidavit depends on the totality of the
circumstances, and a number of factors must be considered. More weight will be given to an
affidavit in which the affiant indicates personal knowledge of the applicant’s whereabouts during
the time period in question rather than a fill-in-the-blank affidavit that provides generic




Page 3

information. The regulations provide specific guidance on the sufficiency of documentation
when proving residence through evidence of past employment or attestations by churches or
other organizations. 8 C.F.R. §§ 245a.2(d)(3)(i) and (v).

Even if the director has some doubt as to the truth, if the applicant submits relevant, probative, and
credible evidence that leads the director to believe that the claim is “probably true” or “more likely
than not,” the applicant or applicant has satisfied the standard of proof. See U.S. v. Cardozo-
Fonseca, 480 U.S. 421 (1987) (defining “more likely than not” as a greater than 50 percent
probability of something occurring). If the director can articulate a material doubt, it is appropriate
for the director to either request additional evidence or, if that doubt leads the director to believe that
the claim is probably not true, deny the application.

Although the regulation at 8 C.F.R. §245a.2(d)(3) provides an illustrative list of
contemporaneous documents that an applicant may submit in support of his or her claim of
continuous residence in the United States in an unlawful status since prior to January 1, 1982, the
submission of any other relevant document is permitted pursuant to 8 C.F.R.
§ 245a.2(d)(3)(vi)XL). To meet his or her burden of proof, an applicant must provide evidence of
eligibility apart from the applicant’s own testimony, and the sufficiency of all evidence produced
by the applicant will be judged according to its probative value and credibility. 8 C.F.R.
§ 245a.2(d)(6).

The issue in this proceeding is whether the applicant (1) entered the United States before January
1, 1982 and (2) has continuously resided in the United States in an unlawful status for the requisite
period of time. The documentation that the applicant submits in support of his claim to have
arrived in the United States before January 1982 and lived in continuous unlawful status during
the requisite period consists of affidavits, and other documents. Some of the evidence submitted
indicates that the applicant resided in the United States after May 4, 1988; however, because
evidence of residence after May 4, 1988 is not probative of residence during the requisite time
period, it shall not be discussed.

In an attempt to establish continuous unlawful residence since before January 1. 1982 through the
end of the relevant period, the applicant provided written statements from

into the United States or his contmuous residence throughout the relevant period. Further, their
statements do not indicate how they date their initial meeting with the applicant, how frequently
they had contact with him, or how they had personal knowledge of his presence in the United
States.

In her affidavit, | ||| | states that the applicant was her tenant at
from August 1981 until the present. ||| | | I is not dated and the record contains
no lease or rent receipts for this address.
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The AAO notes that in his affidavit K NEGNGNNs 2tcs that the applicant lived with him on

Fennell Street beginning in January 1986. In the Form 1-687, the applicant listed an address at
I o - of recor

resolves these inconsistencies.

It is incumbent upon the applicant to resolve any inconsistencies in the record by independent
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice
unless the applicant submits competent objective evidence pointing to where the truth lies.
Doubt cast on any aspect of the applicant’s proof may lead to a reevaluation of the reliability and
sufficiency of the remaining evidence offered in support of the application. See Matter of Ho, 19
I&N Dec. 582, 591-92 (BIA 1988).

The affidavits all contain statements that the aftiants have known the applicant for years and that
attest to the applicant’s being physically present in the United States during the required period.
These statements fail, however, to establish the applicant’s continuous unlawful residence in the
United States for the duration of the requisite period. As stated previously, the evidence must be
evaluated not by the quantity of evidence alone but by its quality; an applicant must provide
evidence of eligibility apart from his or her own testimony; and the sufficiency of all evidence
produced by the applicant will be judged according to its probative value and credibility.

None of the witness statements provide concrete information, specific to the applicant and
generated by the asserted associations with him, which would reflect and corroborate the extent
of those associations and demonstrate that they were a sufficient basis for reliable knowledge
about his residence during the time addressed in the affidavits. To be considered probative and
credible, witness affidavits must do more than simply state that an affiant knows an applicant and
that the applicant has lived in the United States for a specific time period. Their content must
include sufficient detail from a claimed relationship to indicate that the relationship probably did
exist and that the witness does, by virtue of that relationship, have knowledge of the facts
alleged. Upon review, the AAO finds that, individually and together, the witness statements do
not indicate that their assertions are probably true. Therefore, they have little probative value.

The applicant also provided an employment letter on — letterhead dated
March 19, 1988 and signed by | ENRNEEEEEEN o nc: . states that the applicant
worked for the company from August 23, 1981 to March 17, 1986. also states that

the applicant was paid $5.00 per hour. The record also contains an employment lett
#etterhead dated May 3, 1988 and signed by
states that the applicant worked for the company from April 2, 1986 to the date of the letter. i

- also states that the applicant was paid $5.25 per hour as a general laborer.

Employer letters must meet certain regulatory standards set forth at 8 C.F.R. § 245a.2(d)(3)(i),
which provides that letters from employers must include the applicant’s address at the time of
employment; exact period of employment; whether the information was taken from official
company records and where records are located and whether USCIS may have access to the
records; if records are unavailable, an affidavit form-letter stating that the employment records
are unavailable may be accepted which shall be signed, attested to by the employer under penalty
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of perjury and shall state the employer’s willingness to come forward and give testimony if
requested. The letters from *and_ do not include much of the required
information and can only be accorded minimal weight as evidence of the applicant’s residence in
the United States for the duration of the requisite period.

Upon a de novo review of all of the evidence in the record, the AAO agrees with the director that
the evidence submitted by the applicant has not established that he is eligible for the benefit
sought. The various statements currently in the record which attempt to substantiate the
applicant's residence and employment in the United States during the statutory period are not
objective, independent evidence sufficient to establish the applicant's claim that he maintained
continuous residence in the United States throughout the statutory period, and thus are not
probative.

Beyond the decision of the director, the applicant has not established that he is admissible to the
United States and thus that he is eligible for the benefit sought.

The record of proceeding indicates that the applicant was arrested twice. The record of proceeding
contains evidence that the applicant was arrested by the police department of Dallas and charged
with theft, a third degree felony, on March 15, 1992 and by the police department of Houston for
resisting arrest, a class A misdemeanor, on June 14, 2009. An alien who has been convicted of a
felony or three or more misdemeanors in the United States is ineligible for temporary resident
status. 8 C.F.R. § 245a.2(c)(1). As the single misdemeanor would not render the applicant
inadmissible, the AAO will not address the disposition of this charge.

"Felony" means a crime committed in the United States punishable by imprisonment for a term of
more than one year, regardless of the term such alien actually served, if any, except when the
offense is defined by the state as a misdemeanor, and the sentence actually imposed is one year or
less, regardless of the term such alien actually served. Under this exception, for purposes of 8
C.F.R. Part 245a, the crime shall be treated as a misdemeanor. 8 C.F.R. § 245a.1(p).

"Misdemeanor" means a crime committed in the United States, either (1) punishable by
imprisonment for a term of one year or less, regardless of the term such alien actually served, if
any, or (2) a crime treated as a misdemeanor under 8 C.F.R. § 245a.1(p). For purposes of this
definition, any crime punishable by imprisonment for a maximum term of five days or less shall
not be considered a misdemeanor. 8 C.F.R. § 245a.1(0).

The record contains a request for evidence from the director in connection with another
proceeding in which the director requested that the applicant submit a certified court disposition
of the applicant’s theft arrest in Dallas on March 15, 1992. The record also contains
correspondence from the Dallas County district clerk indicating that no charges or convictions
could be found against the applicant for the time period from 1973 — 2005. The applicant failed
to submit a final court disposition for the felony charge.

The applicant has not provided the evidence requested by the director. For this reason alone, the
application cannot be approved. The applicant’s admission that he does have a criminal record is
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subject to verification by United States Citizenship and Immigration Services (USCIS). The
applicant must agree to fully cooperate in the verification process. Failure to assist USCIS in
verifying the information necessary for the adjudication of the application may result in a denial of
the application. 8 C.F.R. § 245a.2(k)(5). The applicant failed to submit a final court disposition
for the felony theft offense. The applicant has thus not established that he does not have a
disqualifying criminal conviction. This ground of inadmissibility may not be waived. The
applicant is, therefore, ineligible for temporary resident status under section 245A of the Act on
this basis. 8 C.F.R. § 245a.18(a)(1). For this additional reason, the application may not be
approved.

Beyond the decision of the director, the applicant is not eligible for the benefit sought in that
evidence of record indicates that the applicant stated to the Dallas police department in
connection with his arrest of March 15, 1992 that he was born in Michigan. Any alien who
falsely represents, or has falsely represented, himself or herself to be a citizen of the United
States for any purpose or benefit under the Immigration and Nationality Act (the Act) or any
other Federal or State law is inadmissible. See § 212(a)(6)(C)(ii) of the Act, 8 U.S.C. §
1182(a)(6)(C)(ii). The applicant has not obtained a waiver of this ground of inadmissibility. For
this additional reason, the application may not be approved.

Therefore, based on the above, the applicant has failed to establish entry into the United States
prior to January 1, 1982, and continuous unlawful residence through May 4, 1988, as required
under Section 1104(c)(2)(B) of the LIFE Act, and that he is admissible to the United States.
Given this, he is ineligible for permanent resident status under Section 1104 of the LIFE Act.

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility.




