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Date: NOV 2 2 2013 Office: NEW YORK 

INRE: 

U.S. DepartmentofHomeland Security 
U.S. Citizenship and Immignitiort Service: 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W. MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

APPLICATION: Application to Adjust Status from Temporary to Permanent Resident Status 
pursuant to Section 245A of the Immigration and Nationality Act, as amended, 
8 U.S.C. § 1255a 

ON llEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. This is a non­
precedent decision. The AAO does not announce new constructions of law, nor establish agency policy 
through non-precedent decisions. 

Ron Rosenberg 
Chief, Administrative Appeals Office 
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DISCUSSION: The Field Office Director, New York, revoked the approval of the application to adjust from 
temporary to permanent resident and the matter is now before the Administrative Appeals Office (AAO) on 
appeaL Th,edirector's decision will be withdrawn and the appeal will be remanded for further action. 

The applicant filed a Form 1-698, Application to Adjust Status from Temporary to Permanent Resident 
under section 245A of tJte Imrnigtation a_nd Nationality Act (Act), a:s amemted, ~ U.S.C. § 1255a. 1 The 
record reflects that on December 21, 2012, the 1-698 application was approved. -The applicant was given a 
stamp in his passport designating him a lawful permanent resident (1-551 stamp) with a United States 
Citi:z;enship and Immigration Services (USCIS) lawful permanent resident cl~Ss code o~ W~16, for the 
pet~od from PeceJI1ber 21, 4012 to December 20, 2013. 2 

-

Section 101(a)(20) of the Act, 8 U.S.C. § 110l(a)(20) defines the term "lawfully admitted for petm!lilent 
residence" as, "[t]he status of having been lawfully accorded tl_le privilege of reSiding permanently in the 
Unit~d St~tes a.s a(l himiigr~n.t in accordance with the immigtatioil laws, such status not having changed." 
''[L]awfully denotes compliance with substantive · legal requirements, not mere procedural regularity." 
Arellano-Garda v. Gonzales, 429 F.3d 1183, 1186 (8th Cir. 2005) (quotations aod citations o@tted.) The 
term "lawfillly admitted for permanent residence" does not apply to _aliens who "obtained their permanent 
residence by fraud,. or had otherwise not been entitled to it." /d. at 1187. 

'· 
The director determined, in the present matter, that the applicant Was erroneously granted lawful 
petinaiieilt resident status. In a decision dated April 9, 2013, the director stated she was revoking the 

' approval of the 1-698 appliCation, finding the applicant was ineligible for temporary and permanent resident 
status pursuant to the NWIRP Settlement Agreement because the evidence in the record does not establish 
the applicant is a NWIRP class member.3 Specifically, the director detetiilined that the evidence in the 

1 Any alien who has been lawfully admitted for temporary resident status under section 245A of the I:irllfiigtation 
and Nationality Act, such status not having been terminated, may apply for adjustment of status of that of an alien 
lawfully admitted for permanent residence if the alien: timely applies for adjustment; establishes continuous 
residence in the United States since the date the alien was granted temporary resident status; is admissible; has not 
been convicted of any · felony, or- three or more misdemeanors; and can demonstrate that the alien meets the 
Engllsh/civks requirements of the Act. 8 C.F.R. § 245a.3(b). The record reflects the applicant's Form lc687, 
Applitatimi for .Status as a Temporary Resident, was approved on June 15, 2010, pursuant to the terms of the 
NQrthwest Immigrant Rights Project (Nw/RP) Settlement Agreement. 

2 The USCIS class code W16 is given to a: lawful permanent resident who was previously a lawful temporary 
resident. 

3 On Sept~mber 9, 2008 the. ~ourt approved a Stipulation of Settlement in the class action Northwest Immigr-ant 
Rights Project, et al vs. USCIS, et al, 88-CV-00379 JLR (W.D. Was.) (NWIRP). Class members are defined, ill 
relevant part, as: · 

1. Class Members [include] all persons who entered the United States in (1. nonirrunjgraot 
status prior to January 1, 1982, who are other-wise prima facie eligible for legalization under § 
245A of the INA [Immigration & Nationality Act], 8 U.S.C. § l255a, who are within one or more 
of the Enumerated Categories described below in paragraph 2, and who -
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record failed to establish that the applicant was ''front-desked" [misled or discouraged from filing] from 

applying for the:Jmmigration Reform and Control Act (IRCA) legalization program. In her decision, the 

director futthe:r ~tat~d as follows: 

Upon review of your record, the Service finds that you do not qualify under NWIRP I-687 

for the following reasons: In order for an applicant to qualify for a NWIRP I-687, th~ 

(A) between May 5, 1987 and May 4, 1988, attempted to file a complete application for 
legal~ation under § 245A of the INA and fees to an INS officer or agent acting on behalf of the 
iN'S; inchJ4ing a Qua.lified Designated Agency ("QDE''), and whose applications We_re rejected for 
filing (hereinafter referred to as 'Subclass A members'); or 

(B) between May 5, 1987 and May 4, 1988, attempted to apply for legalization with an INS 
officer, or agent acting on behalfof the INS, inch:.ding a ODE, under § 245A of the iNA, but Were 
advised that they were ineligible for legalization, or were refused legalization application forms, 
and for whom such information, or inability to obtain the required application forms, was a 
substantial cause of their failure to file ot complete a timely Written application (hereinafter 
:referred to as 'Sub-class B' members); ot 

(C) filed a legalization application under INA § 245A and fees With an INS officer or agent 
acting on behalf of the INS, including a ODE, and whose application 

2. 

(1) 

(2) 

(3) 

i. has not been finally adjudicated or whose temporary resident status has been 
proposed for terminatiol} (hereinafter referred to as 'Sub-class C.i. members'), 

u. was denied onvhose temporary resident status was terminated, where the INS or 
CIS action or inaction \Vas because INS or CIS believed the applicant had failed 
to meet the 'known to the government' requirement, or the requirement that s/he 
demonstrate that his/her unlawful residence was continuous (hereinafter referred 
to as 'Sub-class C.ii members'). 

Enumerated Categories 

Persons who violated the terms of their nonimmigrant status prior to January 1, 1982 in a. 
manner known to the government because documentation or the · absence thereof 
(including, but not limited to, the absence of quarterly or annual address reports required 
on or before December 31, 1981) existed in the records of one or more government 
agencies which, taken as a whole, warrants a finding that the applicant was in an 
unlawful status prior to January 1, 1982, in a manner known to the· government. 
Persons who violated the terms of their nonimmigrant visas before January 1, 1982, for 
whom INS/PHS records for tbe relevant period (including required school and employer 
reports of sta.tus violations) are not contained in the alien's A-file, ;:tnd wbo are unable to 
meet the requirements of8 C.F.R. §§ 245a.1(d) and 245a.~(d) without sucb recon:ls. 
Persons Whose facially valid 'lawful status' on ot after Janl!ary I, 1982 Was obtained by 
fra.ud or mistake, whether such 'lawful stlit\lS' was the result of 
(a) reinstatement to nonimmigrant status; 
(b) change of nonimmigrant status pursuant to INA § 248; 
(c) adjustment of status pursuant to INA § 245; or 
(d) grant of some other immigration benefit deemed to interrupt the continuous 

unlawful residence or continuous physical presence requirements of INA § 
245A. 
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applicant needed to be ftont~desked during the IRCA filing period. Upon reV'iew of your 
file, the Service found that you had an ~RCA application that was accepted by the Service on 
May 2[0], 1988. The application was subsequently denied on February 9, 1990 because 
you failed to fulfill your foreign residence requirements.4 In light of the above noted facts 
your 1-698 is hereby denied. 

The director concludeo tbe applic:ant is not a NWIRP clliss member and is, therefore, ineligible for 
temporary resident status and permanent resident status under section 245A of the Act on this basis. 

On appea.I, co\lnsel contends t})at since the applicant ha.s already adjusted sta.tus to that of a lawful 
permanent resident the director is precluded from revoking approval of the applicatiom In support of the 
appeal counsel has provided a copy of the applicant's 1-551 passport stamp, contained in page 11 of 

Counsel asserts that any challenge to the approval of the 1-698 
application must be through rescission proceedings pursuant to section 246 of the Act, 8 U.S.C. § 1256. 

Specific statutory and regulatory procedures must be followed in order to rescind an a.lien's lawful permanen~ 
resident status. The field office director's determination regarding the applicant's lawful permanent resident 
status was, therefore, premature. 

Section ~46(a) of the Act, 8 U.S.C. § 1256(a), provides i.n pertinent pa.rt that: 

. If, at any time within five years after the status of a person has been otherwise adjusted 
ll.nder the provisions of section 245 or sectim1 249 of this Act or any other provision of Iavv 
to that of an alien l<tWf:ully admitted for permanent residence, it shall appear to the 
satisfaction of the Attorney General [Secretary, Department of Homeland Security] that the 
person was not in fact eligible for such adjustment of status, the Attorney General 
[Secretary] shall rescind the action taken .granting ail adjustment of status to such person and 
canceling removal in the case of such person if that occurred and the person shall thereupon 
be subject to all provisions of this Act to the same extent as if the adjustment of status had 
not been inade. Nothing in this subsection sha11 require the Attorney General [Secretary] to 
rescind the alien's sta_tus prior to coinlilencernent of procedures to remove the ali~n under 
section 240, and an order of removal issued by an immigration judge shall be sufficient to 
rescind the alien's status. 

The reg\lla.tion at 8 C.F.R. § 246.1, describes the procedt1re for rescinding lawful permanent resident 
status at the district level, by stating in pertinent part that: 

4 The rt:cord reflects the applicant is a n,ative_ and citizen of Egypt who obtained J-1 nonimmigrant exchange visitor 
status in Cairo on April 26, 1981 arid entered the U.S, in J-Lstatus at New· York on May 3, 1981. The applicant is 
subject to the two,year foreigr1 residence requirement under section 212( e) of the Immigration and Nationality Act 
(the Act), 8 U.S,C. § 1182(e}. The record further reflects that on September I, 1995, the applicant's Form 1-612; 
Application to Waive Foreign Residence Requirements, was approved upon favorable recommendation from the 
U.S. Information Agency. 
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If it ~ppears to a district director that a person residing in his or l)er gistrict was not in fact 
eHgible for the adjustment of status made in his or her case ... a proceeding shall be 
commenced by the personal service upon such person of a notice of intent to rescind, 
which shall inform him or her of the allegations upon w_hich it is iht~nded to rescind the 
adjustment of his or her status. In such a proceeding the person shall be known as the 
respondent. The notice shall also inform the respondent that he or she may submit, 
within thirty days from the date of service of the notice, an answer in writing under oath 
setting forth reasons why such rescission shall not be made, and that he or she may, 
within such period, request a hearing before an immigration judge in support of, or in lieu 
of, his or her written answer. The respondent shall further be informed that he or she. 
may have the assistance of or be represented by cotn'isel ot representative of his or her 
choice qualified under part 292 of this chapter, at no expense to the Government, in the· 
preparation of his or her answer or in connection with his or her hearing, and that he or 
she may present such evidence in his or l)er beh~lf as m:~y be relevant to the rescission. 

In the pre~ent matter, fewer than five years have lapsed since the applicant was granted· U.S. lawful 
permanent reSident status. 5 Tht1s; the director may initiate rescission proceedings at the district level. 

The director revoked the Form I-698 aP,plication based on the determination that the applicant 
erroneously obtained pelli).anentre~idep.t status. The director did not, however, follow the procedures for 
rescission of adjustment of status set forth in section 246(a) of the Act, or the regulation at 8 C.P.R. 
§ 246.1. As such, the applicant remains a U.S. lawful permanent resident. 

Upon review, the director's decision is in error arid will be withdrawn. The matter will be remanded to the 
director for initiation of rescission of adjustment of status proceedings, if deemed appropriate. If 
proceedings are not initiated, the applicant remains a lawful permanent resident 

ORDER: The director's April 9, 2013 decision is withdrawn. The matter is remanded to the director 
for further action consistent with this decision. · 

5 The applicant's Form 1-698 was approved on December 21,2012. 


