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DISCUSSION: The application was denied by the Director, California Service Center, and is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be rejected.

The applicant is a native and citizen of El Salvador who is seeking Temporary Protected Status (TPS) under
section 244 of the Immigration and N ationality Act (the Act), 8 U.S.C. § 1254.

The director determined that the applicant was ineligible for TPS because he had been convicted on September 7,
1992, of the felony offense of robbery, in violation of California Penal Code 211. The director, therefore, denied
the application.

An appeal that is not filed within the time allowed must be rejected as improperly filed. In such a case, any filing
fee accepted will not be refunded. 8 C.F.R. § 103.3(a)(2)(v)B)(1).

Whenever a person has the right or is required to do some act within a prescribed period after the service of a
notice upon him and the notice is served by mail, three days shall be added to the prescribed period. Service by
mail is complete upon mailing. 8 C.F.R. § 103.5a(b).

8 C.F.R. § 103.2(a)(7) states, in part:

An application or petition received in a Service office shall be stamped to show the time and
date of actual receipt and....shall be regarded as properly filed when so stamped, if it is signed
and executed and the required filing fee is attached or a waiver of the filing fee is granted. An
application or petition which is not properly signed or is submitted with the wrong filing fee
shall be rejected as improperly filed. - Rejected applications and petitions, and ones in which
the check or other financial instrument used to pay the filing fee is subsequently returned as
non-payable will not retain a filing date.

The director’s decision of denial, dated January 5, 2004, clearly advised the applicant that any appeal must be
properly filed within thirty days after service of the decision. 8 C.E.R. § 103.3(2)(2)(i). Coupled with three days
for mailing, the appeal, in this case, should have been filed on or before February 9, 2004. The appeal was not
properly received at the California Service Center until February 13, 2004.

Based upon the applicant's failure to file a timely appeal, the appeal will be rejected.

It is noted for the record that the applicant, on appeal, has not overcome the director’s findings. The court
documents regarding the applicant’s felony offense of robbery, furnished by the applicant on appeal, show that
during the preliminary hearing held on September 22, 1992, the court denied the applicant’s motion to dismiss,
and the “defendant [was] held to answer to Superior Court.” A felony arraignment/plea was scheduled for
October 6, 1992, in the Superior Court of Los Angeles County, Central District, Department 130, at 8:00 a.m.,
and the applicant was “remanded to custody.” The applicant, however, failed to submit the result and/or the
complete actual final court disposition of the scheduled felony arraignment.

It is further noted in the record that the applicant was removed from the United States on February 17, 1993,
based on an order by an Immigration Judge on February 12, 1993.
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As always in these proceedings, the burden of proof rests solely with the applicant. Section 291 of the Act, 8
U.S.C. § 1361. .

ORDER: The appeal is rejected.



