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DISCUSSION: The application was denied by the Director, Vermont Service Center, and is now before the

Adminis;trative Appeals Office on appeal. The appeal will be dismissed. '

The appiicant is a native and citizen of El Sal_\frador who is seeking Temporary Protected Status (TPS) under
section 244 of the Immigration and Nationality Ak:t (the Act), 8 U.S.C. § 1254.

|

“The director determined that the applicant was ineligible for TPS because he had been convicted of two
misdemeanors committed in the United States. The director, therefore, denied the application. . .
!

On appeglll, the applicant submits the court d_isposi;tion of his arrests.
A ,
Section 244(c) of the Act, and the related regulations in 8 C.F.R. § 244.2, provide that an alien who is a national

of a foreign state designated by the Attorney General is eligible for temporary protected status only if such alien
- establishes that he or she: .

(a) Is a national, as defined in section 101(a)(21) of the Act, of a foreign state
designated under section 244(b) of the Act;

) Has been continuously physic’ ly present in the United States since the
‘ effective date of the most recent lesignation of that foreign state;

©) Has continuously resided in the |United States since such date as the Attorney
‘ General may designate; ’

(gl) ~ Is admissible as an immigrant exd::ept as provided under section 244.3;
@  Isnotineligible under 8 CER. § 244.4; and

) ¢y Registers for TPS durin% the initial registration period announced by
‘ public notice in the Federal Register, or

|
3 2) During -any subsequent extension of such designation if at the time of
; the initial registration period:

' () The applicant is a | onimmigrant or has been granted
voluntary departure status or any relief from removal;

(ii) The applicant has a{n application for change of status,
adjustment of status, asyllhm, voluntary departure, or any relief
from removal which is pending or subject to further review or
appeal; g
(iii) The applicant is a gllarolee or has a pending request for
reparole; or ’

(iv) The applicaﬁt is a spouse or child of an alien currently |
eligible to be a TPS registrant. '
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i ‘!‘: ' “
Pursuant to section 244(c)(2)(B)(i) of the Act and the related regulations in 8 C.F.R. § 244.4(a), an alien shall not
be eligible for temporary protected status if the Attommey General, now, the Secretary of the Department of
Homeland Security (the Secretary), finds that the alien has been convicted of any felony or two or more
misdemeanors committed in the United States.

N
8 C.F;Ri.jﬁ§ 244.1 defines "felony" and "misdemeapor:"

&

‘Felony means a crime committed in the United States punishable by imprisonment for a term of

,;fnore than one year, regardless of the such alien actually served, if any, except when the

M(‘)ffense is defined by the State as a misdemeanor, and the sentence actually imposed is one year

jjbr less regardless of the term such alien actually served. Under this exception for purposes of

section 244 of the Act, the crime shall be treated as a misdemeanor.

‘Misdemeanor means a crime committed l!l] the United States, either:

(1) Punishable by imprisonment ffor a term of one year or less, regardless of the
term such alien actually served, if any, or :

(2) A crime treated as a misdemehnor under the term "felony" of this section.

Ij*or purposes of this definition, any crime punishable by imprisonment for a maximum term of
five days or less shall not be considered a felony or misdemeanor. : :
i { . . 1 .

The recoi]‘d shows that on August 10, 2002, in the [First District Court, County of Suffolk, New York, Docket No.:
- e applicant was indicted for Cdunt 1, trademark counterfeiting in the third degree, in violation
*of PL 165.71, a misdemeanor; and Count 2, emark counterfeiting in the third degree, PL 165.71, a
misdemeanor. On March 11, 2003, the applicant was convicted of the reduced charge of Count: 1, disorderly
conduct, PL 240.20; and Count 2, disorderly condpct, PL 240.20. He was ordered to pay $100 in fines as to each
count. :

Disorderlny conduct is classified as a “violation.” According to section 10.00(3) of the New York State Penal
Law, f‘vi#olation” means an offense that can carry a possible sentence of imprisonment for up to fifteen days.
Consequently, for immigration purposes, these off¢nses are “misdemeanors” as defined by 8CFR. §244.

Accordingly, the applicant is ineligible for TPS, pursuant to section 244(c)(2)(B)(i) of the Act, based on his two

misdemeanor convictions. There is no waiver available to an alien convicted of a felony or two or more

misdemeanors committed in the United States. . :

' 1

The burden of proof is upon the applicant to establish that he meets the requirements enumerated above and is

otherwise eligible under the provisions of section 244 of the Act. The applicant has failed to meet this burden.

Accordingly, the appeal will be dismissed. | .
f i

|

QRDER£1 ~ The appeal is dismissed.
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