
U.S. Department of Homeland Sccurity 
20 Massachusetts Ave , N.W.,  Rm. A3042 
Washington. DC 20529 

'-dpbal$ltd@ U.S. Citizenship 
A m-2 and Immigration 

dpwIad* Services 
b 

IN RE: Applicant: 

APPLICATION : Application for Temporary Protected ~ t a i u s  under Section 244 of the Immigration 
and Nat~onahty Act, 8 U.S.C. 5 1254 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 
I 
1 
I 
I 
I 

This is the decislon of the Admlnistrat~ve Appeals Office In your c4se. All documents have been returned to 
the office that or~glnally decided your case. Any hrther inquiry mdst be made to that office. 

I 

/ Robert P. Wiemann, Dlrector 
Administrative Appeals Office 



DISCUSSION: The application was denied by the Director, ~alikornia Service Center, and is now before the 
Administrative Appeals Office on appeal. The appeal will be dismissled. 

The applicant is a native and citizen of El Salvador who is Temporary Protected Status (TPS) under 
section 244 of the Immigration and Nationality Act (the Act), 8 

The d~rector denied the application because he was convicted of t#o misdemeanors committed in the United 
States. 

On appeal, counsel asserts that all convictions have been expungqd. Counsel requests oral argument in thls 
case. He states that oral argument is necessary in order to preserit documentary evidence of the applicant's 
compliance with h ~ s  cond~tions of probation, and the expunge4ent of all convlctlons on hls record, and 
provide explanation of the significance of the documents. 1 

! 

A request for oral argument must set forth facts explaining specifical y why oral argument is necessary 8 C.F.R. 
9 103.3(b). In this case, no cause for oral argument is shown. Cou 1 has clearly constructed his arguments on 
appeal and has furnished expungement records of the applicant's Therefore, counsel's request for 
oral argument is denied. 

Section 244(c) of the Act, and the related regulations in 8 C.F.K. f 244.2, provide that an applicant who is a 
natlonal of a forelgn state is eligble for TPS only if such alien establiqhes that he or she: 

(a) Is a nat~onal of a state designated under section 244($) of the Act; 

(b) Has been continuously physically present in th# United States since the 
effective date of the most recent designation of that +reign state; 

(c) Has continuously resided in the United States sincj such date as the Attorney 
General may designate; 

(d) Is admissible as an immigrant except as provided unaer section 244.3; 

(e) Is not ineligible under 8 C.F.R. 5 244.4; and 

( f )  (1) Registers for Temporary Protected status] during the initial 
registration period announced by pubic notibe in the FEDERAL 
REGISTER, or 

(2) During any subsequent extension of such dbsignation if at the 
time of the initial registration period: 

(i) The applicant is a nonirnmigrant or has been 
granted voluntary departure status or any *lief fiom 
removal; 

(ii) The applicant has an application for phange of 
status, adjustment of status, asylum, voluntary 
departure, or any relief horn removal which 1s pending 
or subject to W h e r  revlew or appeal; 



(iii) The applicant is a parolee or has a pend/ng request 
for reparole; or 

(iv) The applicant is a spouse or child c/f an alien 
currently eligible to be a TPS registrant. 

An alien shall not be eligible for temporary protected status dnder this section if the Secretary of the 
Department of Homeland Security finds that the alien has been/ convicted of any felony or two or more 
misdemeanors committed in the United States. See Section 244(c)(2)(B)(i) of thc Act and 8 C.F.R. 5 
244.4(a). 

8 C.F.R. 9 244.1 defines "felony" and "misdemeanor:" 

Felony means a crime committed in the United States, by imprisonment for a term 
of more than one year, regardless of the term such alien served, if any, except: When 
the offense is defined by the State as a misdemeanor actually imposed is one 
year or less regardless of the term such alien this exception for 
purposes of section 244 of the Act, the crime 

! 

, Misdemeanor means a crime committed in the United states, either 

(1) Punishable by imprisonment for a term of one ye* or less, regardless of the 
term such alien actually served, if any, or 

(2) A crime treated as a misdemeanor under the term "felony" of this section. 

For purposes of this definition, any crime punishable by imprisonment for a 
maximum term of five days or less shall not be consideled a misdemeanor. 

The record reveals the following offenses in the State of California: 

(1) On April 6,  1992 rrest $ate March 15, 1992), the applicant was 
convicted of oq order l a~ fu l ly  issued by any court, 166.4 
PC, a misdemeanor. He was placed on probation 9 a period of 24 months, and ordered to 
spend 21 days in jail. Because the applicant fulfillqd the condit~ons of his probation, the case 
was dismissed on March 1, 2002. 

misdemeanor. He was placed on probation for a p od of 36 months. Because the applicant + fulfilled the conditions of his probation, the case was dismissed on May 10, 1995. 

The record of proceeding contains the following convictions in Qalifomia that were not addressed by thc 
director in his decision: 

(3) On Apnl 17, 1978, Docket  oarr rest October 16, 1977), the applicant was 
convicted of failure to appear, 40508(a) VC, a misde H i  was ordered to pay a fine. 

I 

(4) December 20, 1978, Docket ~ o . e r t  hate October 6,  1978). the applicant was 
convicted of failure to appear, 40508(a) VC, a mis4emeanor. He was ordered to pay a fine. 



Because more than one year had elapsed since the bate of pronouncement of judgment, and the 
applicant had complied with the sentence of the court. the case was dismissed on October 12, 
1995. 

(5) On April 25, 198 
convicted of dn 
probation for a period of 36 months. 

cent blood alcohol level 
He was placed on probation fir a period of 36 mont*: 

The record shows that the applicant's convictions, detailed in &s. 1, 2, and 4 above, were dismissed or 
expunged. Congress has not provided any exception for alieip who have been accorded rehabilitative 
treatment under state law. State rehabilitative actions that do not vacate .a conviction on the merits are of no 
effect in determining whether an alien is considered convicted for1 immigration purposes. Matter cf Roldan, 
22 I&N Dec. 512, '(BIA 1999). Despite the expungements of the applicant's convictions, the applicant . 

remains'convicted, for immigration purposes, of the misdemeanor offbnses listed in Nos. 1,2, and 4 above. 

The  applicant is ineligible for TPS due to his record of at leask six misdemeanor convictions. Section 
244(c)(2)(B)(i) of the Act. Consequently, the director's decision 10 deny the application will be afjirmed. 

It is noted that an Order to Show Cause and Notice of Hearing, 1 S, was issued on April 8, 19'32, in Los 
Angeles, Califomla, based on the applicant's entry into the without inspection on or about October 
1 976. 

An alien applying for temporary protected status has the burd n of proving that he or she rneets the 
requirements enumerated above and is otherwise eliglble under the of sectlon 244 of the Act. The 
applicant has failed to meet this burden. 

ORDER: Thc appeal is dismissed. 


