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DISCUSSION: The applicant’s Temporary Protected Status was withdrawn by the Director, California Service
Center, and is now before the Administrative Appeals Office on appeal. The appeal will be dismissed.

The applicant is a native and citizen of El Salvador who is seeking Temporary Protected Status (TPS) under
section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1254.

The director withdrew the applicant’s TPS on March 1, 2004, when it was determined that the applicant had been
convicted of a felony or two of more misdemeanor offenses.

The director may withdraw the status of an alien granted TPS at any time if it is found that the alien was not in
fact eligible at the time such status was granted, or at any time thereafter becomes ineligible for such status.
Section 244(c)(3)(A) of the Act and 8 C.F.R. § 244.14(a)(1).

An alien shall not be eligible for temporary protected status under this section if the Secretary of the
Department of Homeland Security finds that the alien has been convicted of any felony or two or more
misdemeanors committed in the United States. See Section 244(c)(2)(B)(i) of the Act and 8 C.F.R. §
244 .4(a).

8 C.F.R. § 244.1 defines “felony” and “misdemeanor:”

Felony means a crime committed in the United States, punishable by imprisonment for a term
of more than one year, regardless of the term such alien actually served, if any, except: When
the offense is defined by the State as a misdemeanor and the sentence actually imposed is one
year or less regardless of the term such alien actually served. Under this exception for
purposes of section 244 of the Act, the crime shall be treated as a misdemeanor.

Misdemeanor means a crime committed in the United States, either

(1) Punishable by imprisonment for a term of one year or less, regardless of the
term such alien actually served, if any, or

(2) A crime treated as a misdemeanor under the term "felony" of this section.

For purposes of this definition, any crime punishable by imprisonment for a
maximum term of five days or less shall not be considered a misdemeanor.

The record indicates that on April 22, 1985, in the United States District Court, Central District of California,
Docket N_arrest date February 22, 1985), the applicant, in a 3-count indictment, was convicted
of Count 2, aiding and abetting in the dealing of firearms without a license, in violation of 18 U.S.C. §

922(a)(1) and 2(a), a felony. Imposition of sentence was suspended and she was placed on probation for a
period of 3 years, and fined $500. Counts 1 and 3 were dismissed.

On appeal, the applicant asserts that she was not sentenced to any jail time, and she had successfully
completed her probation. She submits a letter from her probation officer to support her claim.

Section 101(a)(48)(A) of the Act, 8 U.S.C. § 1101(a)(48)(A), defines the term "conviction:"

(48)(A) The term "conviction" means, with respect to an alien, a formal judgment of guilt of the
alien entered by a court or, if adjudication of guilt has been withheld, where --
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(i) a judge or jury has found the alien guilty or the alien has entered a plea of
guilty or nolo contendere or has admitted sufficient facts to warrant a finding of
guilt, and

(i1) the judge has ordered some form of punishment, penalty, or restraint on the
alien's liberty to be imposed.

(B) Any reference to a term of imprisonment or a sentence with respect to an offense is deemed
to include the period of incarceration or confinement ordered by a court of law regardless of
any suspension of the imposition or execution of that imprisonment or sentence in whole or
in part. [Emphasis added.]

Notwithstanding the fact that the applicant's sentence was suspended, the record reflects that the applicant entered
a plea of guilty and the judge ordered some form of punishment (3 years of probation and $500 in fines). The
applicant, therefore, has been convicted within the meaning of section 101(a)(48)(A) of the Act.

The applicant is ineligible for TPS due to her felony conviction, detailed above. Section 244(c)(2)(B)(i) of

the Act and 8 C.F.R. § 244.4(a). Consequently, the director's decision to withdraw the applicant’s TPS will
be affirmed.

The record of proceeding contains a copy of Form EOIR-6 reflecting that on July 24, 1986, an immigration
judge granted the applicant voluntary departure from the United States on or before January 1, 1987, with an
alternate order of deportation to El Salvador if the applicant should fail to depart as required. There is no
evidence in the record that the applicant departed from the United States as required.

An alien applying for temporary protected status has the burden of proving that he or she meets the
requirements enumerated above and is otherwise eligible under the provisions of section 244 of the Act. The
applicant has failed to meet this burden.

ORDER: The appeal is dismissed.



