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DISCUSSION: The application was denied by the Director, Texas Service Center, and is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant is stated to be a native and citizen of El Salvador who is seeking Temporary Protected Status
(TPS) under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1254.

The director denied the application because the applicant was convicted of a felony committed in the United
States.

Although a Form G-28, Notice of Entry of Appearance as Attorney or Representative, has been submitted, the
individual listed is not authorized under 8 C.F.R. § 292.1 or 292.2 to represent the applicant. Therefore, the
applicant shall be considered as self-represented and the decision will be furnished only to the applicant.

On appeal, the applicant indicates that he was assisted by a public defender that did not have any idea of how
a plea of guilty would affect him. The applicant states that because of the defender’s innocent ignorance of
immigration law, he pled guilty when in fact he was not. The applicant further states that he in the process of
having his record expunged and that he will submit that information as quickly as he receives it.

The applicant asserts that he received ineffective counsel, which resulted in his pleading guilty to a crime that
he did not commit. Any appeal or motion based upon a claim of ineffective assistance of counsel requires: (1)
that the claim be supported by an affidavit of the allegedly aggrieved respondent setting forth in detail the
agreement that was entered into with counsel with respect to the actions to be taken and what representations
counsel did or did not make to the respondent in this regard, (2) that counsel whose integrity or competence is
being impugned be informed of the allegations leveled against him and be given an opportunity to respond,
and (3) that the appeal or motion reflect whether a complaint has been filed with appropriate disciplinary
authorities with respect to any violation of counsel's ethical or legal responsibilities, and if not, why not.
Matter of Lozada, 19 1&N Dec. 637 (BIA 1988), aff'd, 857 F.2d 10 (1st Cir. 1988). The applicant has failed to
submit an affidavit in support of his claim, evidence confirming that counsel has been notified of the
incompetence claim, or evidence demonstrating that a complaint, based upon the allegations, has been filed
with the appropriate disciplinary authorities. As the applicant has failed to produce evidence sufficient to
substantiate an ineffective assistance of counsel claim, the AAO will review the record applying standard
statutory and regulatory eligibility requirements and burdens of proof.

Section 244(c) of the Act, and the related regulations at 8 C.F.R. § 244.2, provide that an applicant who is a
national of a foreign state is eligible for TPS if the alien establishes that he or she:

(a) Is a national of a state designated under section 244(b) of the Act;

b) Has been continuously physically present in the United States since the
effective date of the most recent designation of that foreign state;

(©) Has continuously resided in the United States since such date as the Attorney
General may designate;
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(d) Is admissible as an immigrant except as provided under section 244.3;
(e) Is not ineligible under 8 C.F.R. § 244 4; and

® ) Registers for Temporary Protected Status during the initial
registration period announced by public notice in the
FEDERAL REGISTER, or

2) During any subsequent extension of such designation if at the
time of the initial registration period:

(i) The applicant is a nonimmigrant or has been
granted voluntary departure status or any relief from
removal;

(i1) The applicant has an application for change of
status, adjustment of status, asylum, voluntary
departure, or any relief from removal that is pending
or subject to further review or appeal;

(111) The applicant is a parolee or has a pending request
for reparole; or

(iv) The applicant is a spouse or child of an alien
currently eligible to be a TPS registrant.

An alien shall not be eligible for temporary protected status under this section if the Secretary of the
Department of Homeland Security finds that the alien has been convicted of any felony or two or more
misdemeanors committed in the United States. Section 244(c)(2)(B)(i) of the Act and the regulations at 8
C.F.R. § 244 4(a).

The regulations at 8 C.F.R. § 244.1 define “felony” and “misdemeanor” as:

Felony means a crime committed in the United States, punishable by imprisonment for a term
of more than one year, regardless of the term such alien actually served, if any, except: When
the offense is defined by the State as a misdemeanor and the sentence actually imposed is one
year or less regardless of the term such alien actually served. Under this exception for
purposes of section 244 of the Act, the crime shall be treated as a misdemeanor.

Misdemeanor means a crime committed in the United States, either
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(1) Punishable by imprisonment for a term of one year or less, regardless of the
term such alien actually served, if any, or

(2) A crime treated as a misdemeanor under the term "felony" of this section.

For purposes of this definition, any crime punishable by imprisonment for a
maximum term of five days or less shall not be considered a misdemeanor.

The record reflects the following offense:

On April 24, 1997, the applicant was convicted of breaking or entering (Case N_

a felony, by a Judge of the Washington County Circuit Court of the Fourth Judicial District,
in Washington County Arkansas.

On appeal, the applicant acknowledges his conviction but indicates that he is trying to have his record
expunged. The record does not contain evidence that the applicant’s conviction was expunged or dismissed.
However, even if the applicant's conviction was dismissed, the Board of Immigration Appeals, in Matter of
Roldan, 22 1&N Dec. 512 (BIA 1999), held that under the statutory definition of "conviction" provided at section
101(a)(48)(A) of the Act, 8 U.S.C. § 1101(a)(48)(A), no effect is to be given in immigration proceedings to a
state action which purports to expunge, dismiss, cancel, vacate, discharge, or otherwise remove a guilty plea or
other record of guilt or conviction by operation of a state rehabilitative statute. Therefore, even if the conviction
were expunged, for immigration purposes, the applicant would remain convicted of the felony listed above.

The applicant is ineligible for TPS due to the felony conviction detailed above. Section 244(c)(2)(B)(i) of the
Act and 8 C.F.R. § 244.4(a). Consequently, the director's decision to deny the application for this reason is
affirmed.

Beyond the decision of the director, it also is noted that the applicant has provided insufficient evidence to
establish that he is a national or citizen of El Salvador. The applicant has provided a copy of his birth certificate
along with an English translation. However, a birth certificate alone does not establish nationality. The record
does not contain any photo identification such as a passport or national identity document. 8 C.F.R. § 244.2(a)(1).
Therefore, the application is denied for this additional reason.

The application will be denied for the above stated reasons, with each considered as an independent and
alternative basis for denial. An alien applying for temporary protected status has the burden of proving that he
or she meets the requirements enumerated above and is otherwise eligible under the provisions of section 244
of the Act. The applicant has failed to meet this burden.

ORDER: The appeal is dismissed.



