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BISCUSSEON: The Director, Nebraska Service Center, demed the immugrant visa petition. The petitioner
appealed to the Administrative Appeals Office (AAQO). The AALD i1ssued a decision on January 24, 2006, and
ordered the appeal dismussed, upholding the director’s decision that the petitioner had not established the
ability to pay the beneficiary the proffered wage. The petitioner’ brought suit in United States District Court.
Based on an agreement between the parties, the AAD will reopen and remand the decision back to the director
tor further consideration of the petitioner’'s ability to pay the bencficiary the proffered wage.

The petitioner 1s a Korean newspaper and seeks (o empioy the beneficiary permanently i the United States ag
an Economic Reporter.  As required by statule, the petition filed was submitted with Form ETA 750,
Application for Alien Employment Certification, approved by the Department of Labor (DOL). As set {orth
it the divector’s June 21, 2004 denial, the case was denied for two reasons: hased on the petitioner’s failure Lo
demonstraie s ability to pay the proffered wage from the prionty date of the labor certification until the
beneficiary oblains permanent residence; and for fathwe to document that the beneficiary met the
requirements of the certified Form ETA 730,

Section 203(BY3HAXD) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 11S3{bM3MAN),
provides for the granting of preference classification to qualified imnugrants who are capable, at the time of
petitioning for classification under this paragraph, of performing skitled abor {requiring at least two years
traming of experience), not of a teraporary nature, for which qualified workers are not available m the United
States.

The regulation 8 CFB. § 204.5(g)X2) states in pertinent part:

Ability of prospective emplover to pav wage. Any petition filed by or for an employment-
based immigrant which requires an offer of employment nust be accompanied by evidence
that the prospective United States enployer has the ability fo pay the proffered wage. The
petitioner must demonstrate ths ability at the tume the priority date is established and
continuing until the beneficiary obtains lawfil permanent residence. Evidence of this ability
shall be in the form of copies of annual reports, federal tax returns, or audited financial
statements.

The petitioner must demonstrate the continuing ability 1o pay the proffered wage beginning on the priority
date, which is the date the Formy ETA 750 Application for Alien Employment Certification, was accepted for
provessing by any office within the employment systemn of the US. Department of Labor. See & CFR
§ 204.5(d). The petitioner must alsoe demonstrate that, on the priority date, the beneficiary had the qualitications
stated on its Form ETA 750 Application for Alen Eoployment Certification as certified by the U5, Department
of Labor and submitted with the instant petiton.  Matter of Wings Tea House, 16 &N Dec. 158 (Act. Reg.
Comm. 1977,

* We note that prior to the petitioner’s action in District Cowrt, the petitioner was represented by a different
attorney,  Since the record does not contain current information regarding that attomey’s status as &
representative of the petitioner, & copy of this decision will be sent {o both the attomey representing the
petitioner in the District Court proceedings and the petitioner’s initial attorney who represented it in the
proceedings before CIS.
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Here, the Form ETA 750 was accepted for processing by the relevant office within the DOL employment
system on June 18, 2003.° The proffered wage as stated on the Form ETA 750 is $20.00 per hour, 40 hours
per week, for an annual salary of 341,600, with a designated over time rate of $30.00 per hour. The labor
certification was approved on November 1, 2003, and the petitioner filed the 1-140 on the beneficiary’s
behalf on January 27, 2004,

The Service Centor 1ssued a Request for Additional Evidence ("RFE™)} for the petitioner to submit additonal
evidence and clarification related to the petitioner’s ability to pay, and the exact petitioning entity. The RFE
also sought additional evidence related to.the beneficiary, and whether the beneficiary met the requirernents
of the certified ETA 750, The BRFE specifieslly requested that the petitioner submit evidence: to document the
beneficiary’s name change; to demonsirate that the beneficiary completed four yvears of eollege education in
the designated field of study; and to demonstrate that the beneficiary bhad the required two vears of prior
experience i the related occupation.

The petitioner responded to the RFE and {ollowing the director’s review, the director determined that the
evidence submitted in response to the RFE was mnsutficient to demonstrate the petitioner’s ability to pay the
beneticiary the protfered wage, as well as to demonsirate the beneficiary’s gualifications. The director denied

the case on June 21, 2004,

On July 22, 2004, the petitioner appésled to the AAQ, and submitied additional evidence related to both
points raised in the director’s denial. The AAQ issued a decision on January 24, 2006, which dismissed the
appeal based on the pelitioner’s failure to demonstrate its sbility to pay the proffered wage from the prionty
date until the bencficiary oblained permanent residence. The AAG acknowledged and was persuaded by the
addittonal evidence presented that the beneficiary met both the educational and work experience requirernents
as set forth in the sertified Form ETA 750, However, based on the petitioner’s failure 1o overcome iis burden
o document the ability to pay the proffered wage, the appeal was disnissed.

Subsequent to the AA(’s determination, in May 2006, the petitioner instituted litigation as the plaintiff
against Defendants Alberto Gonzales, 118, Attorney General, Departrment of Homeland Security, U5,
Citizenship and Pmngration Bervices, and Robert P. Wiemann, Director of the Administrative Appeals
Office, in the United States District Court for the Northern District of [linots clainnng that the defendants
uniawfully denied the plaintiff’s ymmigrant visa petition.

* We note that the case nvolves the substitution of a beneficiary on the labor certification.  Substitution of
beneficiaries 1s permitted by the DOL. DOL had published an interind final rule, October 23, 1991, whuch limited
the validity of an approved labor certification to the specific alien named on the labor certification application
{See 56 FR 54925, 54930}, The interim final rule elimimated the practice of substitution. On Decerber 1, 1994,
the ULS, District Court for the District of Columbia, soting under the mandate of the U.S. Court of Appeals for the
Dhsteict of Colurmbia in Kooriizky v, Reich, 17 F.3d 1509 (D.C. G, 1994), issued an order invalidating the portion
of the interim {ingl rule, which ehminated substitution of labor certification hencficiaries. The Koontzky decision
cifectively led 20 CFR 636.30{c) 1} and (2} to read the same as the regulations had read before November 22,
1991, and allow the substitution of a beneficiary. Following the Koorirzky decision, DOL processed substitution
requests pursuant 1o a3 May 4, 1995 DOL Field Memorandum, which reinstated procedures in exastence prior 1o
the implementation of the Impugration Act of 1990 (MMACT 88). DOL delegated responsibility for
substitutmg labor centification beneficiaries o the Service based on a Memorandum of Understanding.
Procedures for the Service were then set forth in s memorandum from Louis Crocetti, INS Associate
Commissioner, Substitution of Labor Certification Beneficiaries, File No. HQ 204.25P (March 7. 1996},

* The beneficiary is additionally named as a plaintiff in the District Court action.
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Pursuant to an agreement reached between the parties, the AAQ will reopen and remand the petition to the
Director, Nebraska Service Center, in order that the director may issue a Request for Additional Evidence to
aliow the petitioner to submit additional evidence specifically related to its ability to pay the beneficiary the
proffered wage. The petitioner may provide additional evidence within a reasonable period of time to be
detervained by the divestor. Upon receipt of all the evidence, the director will review the entire record and
enter a new decision.

ORDER: The petition is reopened and remanded to the divector for further action in aceordance with
the foregomy and entry of a new decision.




