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DISCUSSION: The application was denied by the Director. Vermont Service Center. and is now before the
Administrative AppealsOfficeon appeal. The appeal willbe rejected.

The applicant is a native and citizen of EI Salvador who is seeking Temporary Protected Status (fPS) under
section244 ofthe Immigration and NationalityAct (the Act). 8 U.S.C. § 1254.

The applicant filed an initial Form 1-821. Application for Temporary Protected Status. during the initial
registration period.The directordeniedthat applicationon May 16.2002. afterdetermining that the applicant bad
failedto adequately respondto a notice dated December21. 200I by not explainingifa charge he was convicted
ofwas a felony or a misdemeanor.

The applicantdid not appeal the director's decision.

The applicant filed the current Form 1-821. on June 7. 2002. and indicatedthat he was filing his first application
to registerfor TPS.

The director denied this second application because the applicant bad failed to respond to a Notice of Intent to
Deny datedJune 6. 2003.

An alien shall not be eligible for temporaryprotectedstatusunder this section ifthe Secretaryofthe Department
of Homeland Security finds that the alien has been convicted of any felony or two or more misdemeanors
committed in the UnitedStates. Section244(c)(2)(B)(i) ofthe Act and the regulations at 8 C.F.R § 244.4(a).

The regulations at 8 C.F.R § 244.1 define "felony" and "misdemeanor" as:

Felony means a crime committed in the United States. punishable by imprisonment for a term
ofmore thanone year. regardless ofthe term such alien actually served. ifany. except: When
the offense is defined by the State as a misdemeanor and the sentence actually imposed is one
year or less regardless of the term such alien actually served. Under this exception for
purposes ofsection 244 ofthe Act. the crime shall be treated as a misdemeanor.

Misdemeanor means a crime committed in the United States. either

(I) Punishable by imprisonment for a term of one year or less, regardless of the
term such alien actually served. ifany. or

(2) A crime treated as a misdemeanor under the term "felony" ofthis section.

For purposes of this definition, any crime punishable by imprisonment for a
maximumterm offive days or less shall not be considered a misdemeanor.

The record reflects the following offenses:
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(I) On July II, 1996, the applicant was convicted of assault, a misdemeanor, by a Judge of the
Fairfax County Juvenile and Domestic Relations District Court in Virginia.

(2) On July 29, 1997, the applicant was convicted of"fail to stop at the scene ofan accident that
resulted in damage to an attended vehicle or property and report the same, address, driver's
license number, and vehicle registration number of the accused," (hit and run), a
misdemeanor, by a Judge ofthe Fairfax County General District Court in Virginia.

(3) OnDecember 18, 19!?1, the applicant was convicted ofcontempt ofcourt, a misdemeanor, by
a Judge ofthe Fairfax County Juvenile and Domestic Relations District Court in Virginia.

The applicant is ineligible for TPS due to his three misdemeanor convictions detailed above. Section
244(c)(2)(B)(i) ofthe Act and 8 C.F.R. § 244.4(a).

It is noted that on May 21, 2004,the applicantwas deported fromthe UnitedStates.

An appealthatis not filed withinthe time allowedmust be rejectedas improperly filed. In such a case, any filing
fee accepted will notbe refunded. 8 C.F.R. § 103.3(a)(2)(v)(B)(I).

Whenevera person has the right or is requiredto do some act within a prescnbed period after the service of a
notice upon him and the notice is served by mail, three days sball be added to the prescribedperiod. Service by
mail is completeupon mailing. 8 C.F.R. § 103.5a(b).

Any appeal must be properly filed within thirty days after service of the decision. 8 C.F.R. § 103.3(a)(2)(i).
Coupledwith three days for mailing, the appeal should have been filed on or before September 10,2003. The
appealwas received at theVermontServiceCenter on October3, 2003.

An alien applyingfor TPS has the burdenofprovingthathe or she is eligible under the provisionsofsection 244
ofthe Act.

Based uponthe applicant's failureto filea timelyappeal.the appealwill be rejected.

ORDER: The appeal is rejected.


