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DISCUSSION: The applicant’s Temporary Protected Status (TPS) was withdrawn and an application for re-
registration was simultaneously denied due to abandonment by the Director, Vermont Service Center. The
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant is a native and citizen of El Salvador who is seeking Temporary Protected Status (TPS)
under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1254.

The record reveals that the director determined that the applicant had abandoned his re-registration
application by failing to submit the requested court records pertaining to his criminal history. The
director withdrew the applicant’s TPS pursuant to 8 C.F.R. § 244.14(2)(3) because the applicant had
failed to successfully re-register. However, the director should have withdrawn TPS pursuant to 8 C.F.R.
§ 244.14(a)(1) because the applicant, by failing to provide requested court records necessary for the
adjudication of his application, had become ineligible for TPS.

On appeal, counsel asserts that the applicant’s offenses were dismissed and vacated. Counsel submits
expungement orders for the applicant’s convictions.

The director may withdraw the status of an alien granted TPS under section 244 of the Act at any time if it is
determined that the alien was not in fact eligible at the time such status was granted, or at any time thereafter
becomes ineligible for such status. Section 244(c)(3)(A) of the Act and 8 C.F.R. § 244.14(a)(1).

An alien shall not be eligible for temporary protected status if the Secretary of the Department of
Homeland Security finds that the alien has been convicted of any felony or two or more misdemeanors
committed in the United States. Section 244(c)(2)(B)(i) of the Act and 8 C.F.R. § 244 4(a).

“Felony” means a crime committed in the United States punishable by imprisonment for a term of more
than one year, regardless of the term actually served, if any. There is an exception when the offense is
defined by the state as a misdemeanor and the sentence actually imposed is one year or less, regardless of
the term actually served. Under this exception, for purposes of 8 C.F.R. § 244 of the Act, the crime shall be
treated as a misdemeanor. 8 C.F.R. § 244.1.

"Misdemeanor" means a crime committed in the United States, either (1) punishable by imprisonment for a
term of one year or less, regardless of the term such alien actually served, if any, or (2) a crime treated as a
misdemeanor under the term "felony" of this section. For purposes of this definition, any crime punishable
by imprisonment for a maximum term of five days or less shall not be considered a misdemeanor. 8 CF.R. §
244.1.

The record reveals the following offenses in the state of California:

1. On February 16, 2001, the applicant was arrested for forgery of an official seal, a violation of
section 472 PC. The applicant was subsequently charged with driving without a license, a
violation of section 12500(a) VC, two counts of failure to appear after written promise, a
violation of section 853.7 PC, and possession of deceptive government identification
card/driver license, a violation of section 529.5 PC. On January 20, 2004, the applicant was

convicted of all charges. On October 26, 2 . victions were expunged in
accordance with section 1203.4 PC. Case no



age

2. On November 19, 2003, the applicant was arrested under bench warrant for use of false
citizenship or resident alien documents, a violation of section 114 PC. Counsel, on appeal,
provided a certified court document from the San Francisco Superior Court, indicating that no
conviction has occurred.

On May 2, 2007, the director issued a Notice of Intent to Withdraw TPS, which advised the applicant to
submit the final court dispositions for his arrests mentioned above. The applicant, in response, only
submitted a court document from Del Norte Superior Court, which indicated the charge of 1320(b) PC,
failure to appear on a felony charge, and 1202.4 PC, restitution fine, were dismissed on January 20, 2004.
It is noted that the document indicates the violations occurred on April 2, 2001. Case no. ENGcGcIINNE

The director determined that the applicant had failed to submit evidence necessary for the proper
adjudication of the application and withdrew the applicant’s TPS on September 19, 2007.

On appeal, counsel provides the court documentation for number two and an expungement order for the
offenses mentioned in number one.

Under the statutory definition of "conviction" provided at Section 101(a)(48)(A) of the Act, no effect is to
be given, in immigration proceedings, to a state action which purports to expunge, dismiss, cancel, vacate,
discharge, or otherwise remove a guilty plea or other record of guilt or conviction. An alien remains
convicted for immigration purposes notwithstanding a subsequent state action purporting to erase the
original determination of guilt. Matter of Roldan, 22 1&N Dec. 512 (BIA 1999).

The Board of Immigration Appeals (BIA) revisited the issue in Matter of Salazar-Regino, 23 1&N Dec. 223
(BIA 2002) and concluded that Congress did not intend to provide any exceptions from its statutory
definition of a conviction for expungement proceedings pursuant to state rehabilitative proceedings.

In addition, in Matter of Pickering, 23 1&N Dec. 621 (BIA 2003), a more recent precedent decision, the BIA
found that there is a significant distinction between convictions vacated on the basis of a procedural or
substantive defect in the underlying proceedings and those vacated because of post-conviction events,
such as rehabilitation or immigration hardships. The BIA reiterated that if a court vacates a conviction for
reasons unrelated to the merits of the underlying criminal proceedings, the alien remains “convicted” for
immigration purposes.

Therefore, pursuant to the above precedent decisions, no effect is to be given to the applicant’s
expungements.

The applicant is, therefore, ineligible for TPS due to his four misdemeanor convictions detailed above.
Section 244(c)(2)}(B)(i) of the Act and 8 C.F.R. § 244.4(a). Therefore, in accordance with 8§ C.F.R.
§ 244.14, the director’s decision to withdraw the applicant’s TPS is affirmed.

An alien applying for temporary protected status has the burden of proving that he or she meets the
requirements enumerated above and is otherwise eligible under the provisions of section 244 of the Act.

The applicant has failed to meet this burden.

ORDER: The appeal is dismissed.




