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DISCUSSION: The application was denied by the Director, Vermont Service Center, and is now
before the Administrative Appeals Office on appeal. The appeal will be dismissed.

The applicant is a native and citizen of El Salvador who is seeking Temporary Protected Status (TPS)
under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. §1254.

The director determined that the applicant failed to establish that he was eligible for filing his TPS
application after the initial registration period from March 9, 2001 through September 9, 2002. The
director also determined that the applicant is inadmissible to the United States because he had been
convicted of a drug offense. The director, therefore, denied the application.

On appeal, counsel for the applicant claims that the applicant is prima facie eligible for TPS.

Section 244(c) of the Act, and the related regulations in 8 C.FR. § 244.2 provide that an applicant
who is a national of a foreign state as designated by the Attorney General is eligible for temporary
protected status only if such alien establishes that he or she:

(a)  Is a national, as defined in section 101(a)(21) of the Act, of a foreign
state designated under section 244(b) of the Act;

(b)  Has been continuously physically present in the United States since the
effective date of the most recent designation of that foreign state,

(c) Has continuously resided in the United States since such date as the
Attorney General may designate;

(d)  Is admissible as an immigrant except as provided under section 244.3;
(e) Is not ineligible under 8 C.F.R. § 244 4; and

) (1) Registers for TPS during the initial registration period announced
by public notice in the Federal Register, or

(2) During any subsequent extension of such designation if at the time
of the initial registration period:

(1) The applicant is a nonimmigrant or has been granted
voluntary departure status or any relief from removal;

(i) The applicant has an application for change of
status, adjustment of status, asylum, voluntary
departure, or any relief from removal which is pending
or subject to further review or appeal,



(iii) The applicant is a parolee or has a pending request
for reparole; or

(iv) The applicant is a spouse or child of an alien
currently eligible to be a TPS registrant.

(g) Has filed an application for late registration with the appropriate
Service director within a 60-day period immediately following the
expiration or termination of conditions described in paragraph (f)(2) of
this section.

The term continuously physically present, as defined in 8 C.F.R. §244.1, means actual physical
presence in the United States for the entire period specified in the regulations. An alien shall not be
considered to have failed to maintain continuous physical presence in the United States by virtue of
brief, casual, and innocent absences as defined within this section.

The term continuously resided, as defined in 8 C.F.R. §244.1, means residing in the United States for
the entire period specified in the regulations. An alien shall not be considered to have failed to
maintain continuous residence in the United States by reason of a brief, casual, and innocent absence
as defined within this section or due merely to a brief temporary trip abroad required by emergency
or extenuating circumstances outside the control of the alien.

An alien shall not be eligible for temporary protected status under this section if the Secretary of the
Department of Homeland Security finds that the alien has been convicted of any felony or two or
more misdemeanors committed in the United States. See Section 244(c)(2)(B)(i) of the Act and 8
CFR. §244.4(a).

8 C.F.R. § 244.1 defines “felony” and “misdemeanor:”

Felony means a crime committed in the United States, punishable by
imprisonment for a term of more than one year, regardless of the term such
alien actually served, if any, except: When the offense is defined by the State
as a misdemeanor and the sentence actually imposed is one year or less
regardless of the term such alien actually served. Under this exception for
purposes of section 244 of the Act, the crime shall be treated as a
misdemeanor.

Misdemeanor means a crime committed in the United States, either
(1) Punishable by imprisonment for a term of one year or less, regardless
of the term such alien actually served, if any, or
(2) A crime treated as a misdemeanor under the term "felony" of this
section.
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For purposes of this definition, any crime punishable by imprison'ment for
a maximum term of five days or less shall not be considered a

misdemeanor. 8 CFR. §244.1.

An alien is inadmissible if he has been convicted of, or admits ha\/‘ing comn?jtted, or admits committing acts
which constitute the essential elements of a violation of (or a conspiracy to violate) any lgw or r.egulatlon ofa
State, the United States, or a foreign country relating to a controlled substance (as defined in section 102 of the
Controlled Substances Act, 21 USC 802). Section 212(a)(2)(A)(1)(ID of the Act.

The record reveals the following offenses:

(1) On May 26, 1985, the applicant was arrested by the Houston, Texas

Police Deiartment for “Driving While Intoxicated.” -

(2) On November 28, 1986, the applicant was arrested by the Houston,

Texas Police Deiartment for “Possession of a Controlled Substance.”

Persons applying for TPS offered to El Salvadorans must demonstrate that they have continuously
resided in the United States since February 13, 2001, and that they have been continuously
physically present in the United States since March 9, 2001. On July 9, 2002, the Attorney General
announced an extension of the TPS designation until September 9, 2003. Subsequent extensions of
the TPS designation have been granted, with the latest extension granted until September 10, 2010,
upon the applicant's re-registration during the requisite period.

The initial registration period for El Salvadorans was from March 9, 2001 through September 9,
2002. The record shows that the applicant filed his initial application on December 20, 2007.

The burden of proof is upon the applicant to establish that he or she meets the above requirements.
Applicants shall submit all documentation as required in the instructions or requested by United
States Citizenship and Immigration Services (USCIS). 8 CFR. § 244 9(a). The sufficiency of all
evidence will be judged according to its relevancy, consistency, credibility, and probative value. To
meet his or her burden of proof, the applicant must provide supporting documentary evidence of
eligibility apart from his or her own statements. 8 C.F.R. § 244.9(b).

The record of proceeding confirms that the applicant filed his application after the initial registration
period had closed. To qualify for late registration, the applicant must provide evidence that during
the initial registration period from March 9, 2001 through September 9, 2002, he fell within the
provisions described in 8 C.F.R. § 244.2(f)(2) (listed above). If the qualifying condition or
application has expired or been terminated, the individual must file within a 60-day period
immediately following the expiration or termination of the qualifying condition in order to be
considered for the late initial registration. 8 C.F.R. § 244.2(g).
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On July 14, 2008, the applicant was provided the opportunity to submit evidence establishing his
eligibility for late registration as set forth in 8 C.F.R. § 244.2(f)(2). The applicant was also requested
to submit the final court disposition for each of the charges detailed above. The applicant, in
response, provided the requested court documents. Counsel also submitted a statement in which he
acknowledges that the applicant failed to submit a TPS application during the initial registration
period. Counsel asserted that denying the application would pose extreme and unusual hardship to
the applicant’s relatives and employees. He did not present evidence of his eligibility for late
registration. Counsel’s statements have been considered. Nevertheless, there is no waiver available,
even for humanitarian reasons, of the requirements stated above. Therefore, the director denied the
application.

On appeal, counsel contends that the applicant was convicted of the two charges, but the applicant
was convicted of simple possession of a controlled substance, less than five grams, and simple
misdemeanor “DWI.” According to counsel, the applicant received deferred adjudication of guilt
and the court subsequently dismissed his “DWI” conviction. Counsel also contends that the
applicant submitted his initial TPS application as a late initial registrant during the registration
period August 21, 2007 to October 22, 2007 and therefore met one of the requirements to establish
eligibility for late initial registration. However, the applicant failed to register for TPS during the
initial registration period, and a previous grant of TPS must have been afforded the applicant in order
for him to apply during a subsequent registration period, or, he satisfies one of the four requirements in
Section 244.2(f)(2). Contrary to counsel’s assertions, the applicant has not met any of these
requirements.

The applicant has not submitted any evidence to establish that he has met any of the criteria for late
registration described in 8 C.F.R. § 244 .2(f)(2). Consequently, the director's decision to deny the
application for temporary protected status will be affirmed.

The second issue in this proceeding is whether the applicant is inadmissible under section
212(a)(2)(A)(1)I) of the Act due to his drug-related conviction.

The final court dispositions provided by the applicant indicate that on July 1, 1985, the applicant
pled guilty and was convicted of “DWIL,” a misdemeanor, and on February 27, 1987, the applicant
pled guilty and was convicted of “Possession of a Controlled Substance,” a Felony second degree.

As stated above, on appeal counsel contends that the applicant was convicted of Simple Possession
of a Controlled Substance, less than 5 grams. However, there is nothing in the record to substantiate
this claim. The court disposition simply states that the controlled substance in question was cocaine
and that the applicant was convicted of “Possession of a Controlled Substance less than 28 grams.”
Counsel also includes a statement from the applicant’s attorney who represented him for the
November 28, 1986 arrest. That attorney clearly stated that although he believed the total amount of
drugs was less than 5 grams, he would have to defer to the applicant regarding the exact amount of
drugs for which he was prosecuted. Consequently, there is no substantive evidence that the amount
was actually five grams or less. Therefore, counsel’s claim lacks credibility. More over, the amount
of cocaine involved in the offense is irrelevant to the issue of the applicant’s eligibility for TPS.
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Counsel also contends that the applicant received deferred adjudication for his “DWI” conviction,
that the charge was subsequently dismissed and therefore this can not be deemed a conviction.
However, the term 'conviction' means, with respect to an alien, a formal judgment of guilt of the alien
entered by a court or, adjudication of guilt has been withheld, where - (1) a judge or jury has found the
alien guilty or the alien has entered a plea of guilty or nolo contendere or has admitted sufficient facts to
warrant a finding of guilt, and (ii) the judge has ordered some form of punishment, penalty, or restraint
on the alien's liberty to be imposed. Section 101(a)(48)(A) of the Act.

Section 322(c) of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996
(IIRAIRA), specifically states that the amendment of the definition of conviction “shall apply to
convictions and sentences entered before, on, or after the date of enactment of this Act. As the Supreme
Court stated in Landgraf v. US Film Prods., 511 U.S. 244, 114 S. Ct. 1483 (1994), the principle of
applying the law in effect at the time of the decision does not conflict with the “presumption against
retroactivity when the statute in question is unambiguous.” Concerning the definition of conviction, the
unambiguous language of section 322(c) leaves no doubt that Congress intended for the amendment in
section 322(a) to be applied retroactively. Moose v. INS, 171 F.3d 994, 1007 (5™ Cir. 1999).

The court disposition submitted reflects that the applicant was found guilty of the offense in No. 1,
above, and the judge ordered some form of punishment. Therefore, the applicant has been "convicted"
of this offense for immigration purposes. Thus, the applicant is inadmissible because of his drug
offense conviction and is ineligible for TPS because of his felony conviction. Accordingly, the
director’s decision to dismiss the TPS application is affirmed.

The application will be denied for the above stated reasons, with each considered as an independent
and alternative basis for denial. An alien applying for temporary protected status has the burden of
proving that he or she meets the requirements enumerated above and is otherwise eligible under the
provisions of section 244 of the Act. The applicant has failed to meet this burden.

ORDER: The appeal is dismissed.



