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DISCUSSION: The applicant’s Temporary Protected Status was withdrawn by the Director, Vermont
Service Center, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal
will be dismissed.

The applicant is a citizen of El Salvador who is seeking Temporary Protected Status (TPS) under
section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1254.

The record reveals that the applicant filed a TPS application during the initial registration period on
May 31, 2001, under receipt number EAC 01 204 50954. The Director, Vermont Service Center,
approved that application on April 21, 2003.

The director may withdraw the status of an alien granted Temporary Protected Status under section 244
of the Act at any time if it is determined that the alien was not in fact eligible at the time such status was
granted, or at any time thereafter becomes ineligible for such status. 8.C.F.R. § 244.14(a)(1).

An alien shall not be eligible for temporary protected status under this section if the Secretary of the
Department of Homeland Security finds that the alien has been convicted of any felony or two or
more misdemeanors committed in the United States. See Section 244(c)(2)(B)(1) of the Act and 8
C.F.R. § 244 .4(a).

8 C.F.R. § 244.1 defines “felony” and “misdemeanor:”

Felony means a crime committed in the United States, punishable by
imprisonment for a term of more than one year, regardless of the term such
alien actually served, if any, except: When the offense is defined by the State
as a misdemeanor and the sentence actually imposed is one year or less
regardless of the term such alien actually served. Under this exception for
purposes of section 244 of the Act, the crime shall be treated as a
misdemeanor.

Misdemeanor means a crime committed in the United States, either
(1) Punishable by imprisonment for a term of one year or less, regardless
of the term such alien actually served, if any, or
(2) A crime treated as a misdemeanor under the term "felony" of this
section.

For purposes of this definition, any crime punishable by imprisonment for
a maximum term of five days or less shall not be considered a
misdemeanor. 8 C.F.R. § 244.1.

An alien is inadmissible if he has been convicted of a crime involving moral turpitude (other than a
purely political offense), or if he admits having committed such crime, or if he admits committing an act
which constitutes the essential elements of such crime. Section 212(a)(2)(A)(1)(I) of the Act.



Page3

The director may withdraw the status of an alien granted Temporary Protected Status under section 244
of the Act at any time if it is determined that the alien was not in fact eligible at the time such status was
granted, or at any time thereafter becomes ineligible for such status. 8.C.F.R. § 244.14(a)(1).

The record reveals the following offenses:

(1) On June 5, 20065, the applicant was arrested by the Seaford, Delaware
Police Department for “Conspiracy Third,” and “Patronizing a
Prostitute.” (Docket # 0606004875).

Pursuant to a letter dated March 17, 2008, the applicant was requested to submit the final court
disposition for each of the charges detailed above. The applicant submitted the requested
documents. According to the final court disposition, on March 23, 2007, the applicant was found
guilty of “Conspiracy 3" and “Patronizing a Prostitute,” both misdemeanors.

The director withdrew temporary protected status because the applicant had been convicted of two
misdemeanors in the United States.

On appeal, counsel for the applicant claims that the director erred in interpreting the penal code of
Delaware and that the two misdemeanor convictions arose out of the same incident and are therefore not
considered separate misdemeanor convictions. However, while the determination of whether the
applicant’s crimes arose “out of a single scheme of criminal misconduct” may be relevant to an
individual’s removability under section 237 of the Immigration and Nationality Act (the Act), this
determination has no bearing on the applicant’s eligibility for TPS. Black’s Law Dictionary, 353 (7"
Ed., 1999) defines the term “count” to mean a separate and distinct claim in a complaint or similar
pleading. It also indicates that the term “count” is used to signify the part of an indictment charging a
distinct offense. According to the court disposition, the applicant was charged with two separate
violations to which he pled guilty to two separate crimes and the court ordered two separate
punishments. Therefore, the applicant has been convicted of two separate and distinct misdemeanor
offenses.

The applicant is ineligible for TPS because of his misdemeanor convictions.
An alien applying for temporary protected status has the burden of proving that he or she meets the

requirements enumerated above and is otherwise eligible under the provisions of section 244 of the
Act. The applicant has failed to meet this burden.

ORDER: The appeal is dismissed.



