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INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the Vermont Service Center. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. $ 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider, as required by 8 C.F.R. 103.5(a)(l)(i). 
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DISCUSSION: The applicant's Temporary Protected Status was withdrawn by the Director, 
Vermont Service Center. The application is now before the Administrative Appeals Office on 
appeal. The appeal will be dismissed. 

The applicant claims to be a native and citizen of Honduras who is seeking Temporary Protected 
Status (TPS) under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. $ 1254. 

The director withdrew the applicant's TPS because he found the applicant was not eligible due to 
having been convicted of a particularly serious crime. 

On appeal, the applicant asserts he has not been convicted of a particularly serious crime, and is not 
a danger to the community of the United States. 

The regulation at 8 C.F.R. $ 244.14 states: 

(a) Authority of the director. The director may withdraw the status of an alien 
granted Temporary Protected Status under section 244 of the Act at any time 
upon the occurrence of any of the following: 

(1) The alien was not in fact eligible at the time such status was granted, 
or at any time thereafter becomes ineligible for such status; 

The alien has not remained continuously physically present in the 
United States from the date the alien was first granted Temporary 
Protected Status under this part. For the purpose of this provision, an 
alien granted Temporary Protected Status under this part shall be 
deemed not to have failed to maintain continuous physical presence in 
the United States if the alien departs the United States after first 
obtaining permission from the district director to travel pursuant to 
5 244.15; 

(3) The alien fails without good cause to register with the Attorney General 
annually within thirty (30) days before the end of each 12-month period after 
the granting of ~ e m ~ o r a r y  Protected Status. 

Section 244(c) of the Act, and the related regulations in 8 C.F.R. 5 244.2, provide that an applicant who 
is a national of a foreign state is eligible for TPS only if such alien establishes that he or she: 

(a) Is a national of a state designated under section 244(b) of the Act; 

(b) Has been continuously physically present in the United States since the effective 
date of the most recent designation of that foreign state; 

(c) Has continuously resided in the United States since such date as the Attorney 
General may designate; 



(d) Is admissible as an immigrant except as provided under section 244.3; 

(e) Is not ineligible under 8 C.F.R. 5 244.4; and 

(f) (1) Registers for Temporary Protected Status during the initial 
registration period announced by public notice in the FEDERAL 
REGISTER, or 

(2) During any subsequent extension of such designation if at the 
time of the initial registration period: 

(i) The applicant is a nonimmigrant or has been granted 
voluntary departure status or any relief from removal; 

(ii) The applicant has an application for change of status, 
adjustment of status, asylum, voluntary departure, or any 
relief from removal which is pending or subject to hrther 
review or appeal; 

(iii) The applicant is a parolee or has a pending request 
for reparole; or 

(iv) The applicant is a spouse or child of an alien 
currently eligible to be a TPS registrant. 

An alien shall not be eligible for temporary protected status under this section if the Secretary of the 
Department of Homeland Security finds that the alien has been convicted of any felony or two or 
more misdemeanors committed in the United States. See Section 244(c)(2)(B)(i) of the Act and 8 
C.F.R. 5 244.4(a). 

8 C.F.R. 5 244.1 defines "felony" and "misdemeanor:" 

Felony means a crime committed in the United States, punishable by imprisonment 
for a term of more than one year, regardless of the term such alien actually served, if 
any, except: When the offense is defined by the State as a misdemeanor and the 
sentence actually imposed is one year or less regardless of the term such alien 
actually served. Under this exception for purposes of section 244 of the Act, the 
crime shall be treated as a misdemeanor. 

Misdemeanor means a crime committed in the United States, either 

(1) Punishable by imprisonment for a term of one year or less, regardless 
of the term such alien actually served, if any, or 

(2) A crime treated as a misdemeanor under the term "felony" of this 
section. 



For purposes of this definition, any crime punishable by imprisonment for 
a maximum term of five days or less shall not be considered a 
misdemeanor. 

An alien shall not be eligible for temporary protected status under this section if the alien has been 
convicted of a particularly serious crime and constitutes a danger to the community of the United 
States. Section 244(c)(2)(B)(ii); see also section 208(b)(2)(A)(ii). An alien convicted of an 
aggravated felony shall be considered to have been convicted of a particularly serious crime. 
Section 208(b)(2)(A)(ii). 

The record reveals the following offenses: 

(1) On October 31, 2005, the applicant was convicted of Sexual Misconduct in the 
\ ,  A A 

Fallsburg Justice Court, South Fallsburg, New York. 
applicant was sentenced to six years probation. 

On appeal, the applicant asserts that the applicant has not been convicted of a particularly serious 
crime and is not a danger to the United States community. 

Section 101(a)(43)(A) defines an aggravated felony as murder, rape, or sexual abuse of a minor. 
New York Penal Law section 130.20 states that a person is guilty of sexual misconduct when: 

1) He or she engages in sexual intercourse with another person without such person's 
consent; 

For immigration purposes felony means a crime committed in the United States, punishable by 
imprisonment for a term of more than one year, regardless of the term such alien actually served, if 
any, except: When the offense is defined by the State as a misdemeanor and the sentence actually 
imposed is one year or less regardless of the term such alien actually served. 

The legal nomenclature employed by a particular state to classify an offense or the consequences a 
state chooses to place on an offense in its own courts under its own laws does not control the 
consequences given to the offense in a federal immigration proceeding. See Yazdchi v. INS, 878 
F.2d 166, 167 (5th Cir. 1989); Babouris v. Esperdy, 269 F.2d 621, 623 (2d Cir. 1959); United States 
v. Flores-Rodriguez, 237 F.2d 405, 409 (2d Cir. 1956). Federal immigration laws should be applied 
uniformly, without regard to the nuances of state law. See Ye v. INS, 214 F.3d 1128, 1132 (9th Cir. 
2000); Burr v. INS, 350 F.2d 87, 90 (9th Cir. 1965). The crime of sexual misconduct includes the 
seminal elements of rape, but New York defines this crime as a misdemeanor, punishable by not 
more than a year of imprisonment. 

Counsel for the applicant has cited several cases issued by the Board of Immigration Appeals and 
interprets these cases in such a manner that would require the AAO and BIA to act as the finder of 
fact in a criminal trial without the protections accorded to the victims in such case. It is within the 
purview of a state criminal court to determine the facts surrounding a crime. If such a case involved 
a final judgment in a state criminal court, then the BIA and AAO can take judicial notice of the facts 
and make a determination in a proceeding over which they do have jurisdiction, such as determining 



the merits of a TPS application. In this case, however, as noted by the director, the applicant has 
presented court documents resulting from a plea bargain, without the benefit of the victim's version 
of events. The cases cited by counsel are not procedurally relevant to the issues here, and will not be 
given any weight in these proceedings. 

The director was correct in his determination that the applicant has been convicted of a particularly 
serious crime. The applicant was sentenced to six years probation. The applicant is a registered sex 
offender, and therefore is reasonably considered a danger to the community of the United States. 
The director's decision will be affirmed. 

An alien applying for temporary protected status has the burden of proving that he or she meets the 
requirements enumerated above and is otherwise eligible under the provisions of section 244 of the 
Act. The applicant has failed to meet this burden. 

ORDER: The appeal is dismissed. 


