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DISCUSSION: The applicant’s Temporary Protected Status was withdrawn by the Director, Vermont
Service Center, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal
will be dismissed.

The applicant is a citizen of El Salvador who is seeking Temporary Protected Status (TPS) under
section 244 of the Immigration and Nationality Act (the Act), 8 US.C. § 1254.

The record reveals that the applicant filed a TPS application during the initial registration period on
March 20, 2001. The Director, Texas Service Center, approved that application on July 16, 2002.

The director may withdraw the status of an alien granted TPS under section 244 of the Act at any time if
it is determined that the alien was not in fact eligible at the time such status was granted, or at any time
thereafter becomes ineligible for such status. 8.C.F.R. § 244.14(a)(1).

The director withdrew the applicant’s TPS because the applicant had been convicted of two
misdemeanors.

On appeal, counsel for the applicant states that the applicant was convicted of only one misdemeanor
as the remaining offense is a civil violation.

An alien shall not be eligible for temporary protected status under this section if the Secretary of the
Department of Homeland Security finds that the alien has been convicted of any felony or two or
more misdemeanors committed in the United States. See Section 244(c)(2XB)(i) of the Act and 8
C.F.R. § 244 4(a).

8 C.F.R. § 244.1 defines “misdemeanor;”

Misdemeanor means a crime committed in the United States, either:
(1) Punishable by imprisonment for a term of one year or less, regardless
of the term such alien actually served, if any, or
(2) A crime treated as a misdemeanor under the term "felony" of this
section.

For purposes of this definition, any crime punishable by imprisonment for
a maximum term of five days or less shall not be considered a
misdemeanor. 8 C.F.R. § 244.1.

The record reveals the following offenses:
(1) On September 15, 2008, the applicant was arrested by the Nashville,

Tennessee Police Department for “Driving Under the Influence” and
“Implied Consent Violation.” {Warrant #s GS400077 and GS400078).
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Pursuant to a notice dated July 13, 2009, the applicant was requested to submit the final court
disposition for each of the charges detailed above. The applicant submitted the requested court
documents. According to the final court dispositions, on October 9, 2008, the applicant was
convicted of reckless driving, a violation of Tennessee Code section 55-1-205, a Class B
misdemeanor, and implied consent, a violation of Tennessee Code section 55-10-406, a Class C
misdemeanor.

The director withdrew the applic;mt’s TPS because the applicant had been convicted of two
misdemeanors.

On appeal, counsel claims that the “implied consent conviction is a civil violation and not a criminal
penalty. However, as discussed above, any crime punishable by imprisonment for a maximum term
of five days or less shall not be considered a misdemeanor. 8 C.F.R. § 244.1. The final disposition
indicates the above Class C misdemeanor for which the applicant was convicted is punishable by not
greater than 30 days of imprisonment. See Tennessee Penal Code section 40-35-111(d)}3). Therefore,
we concfude that the applicant’s conviction qualifies as a “misdemeanor” as defined for immigration
purposes in 8 C.F.R. § 244.1.

The applicant is, therefore, ineligible for TPS because of his misdemeanor convictions. 8 C.F.R. §
244.4(a). Accordingly, the director’s decision to withdraw TPS is affirmed.

An alien applying for TPS has the burden of proving that he or she meets the requirements
enumerated above and is otherwise eligible under the provisions of section 244 of the Act. The

applicant has failed to meet this burden.

ORDER: The appeal is dismissed.



