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DISCUSSION: The applicant’s Temporary Protected Status was withdrawn by the Director, Vermont
Service Center, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal
will be sustained.

The applicant is a citizen of El Salvador who is seeking Temporary Protected Status (TPS) under
section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1254.

The record reveals that the applicant filed a TPS application during the initial registration period on
May 2, 2001, under receipt number WAC 01 196 53106. The Director, California Service Center,
approved that application on January 27, 2004.

The director may withdraw the status of an alien granted Temporary Protected Status under section 244
of the Act at any time if it is determined that the alien was not in fact eligible at the time such status was
granted, or at any time thereafter becomes ineligible for such status. 8 C.F.R. § 244.14(a)(1).

The director withdrew temporary protected status because the applicant had been convicted of a drug
offense and the applicant was therefore inadmissible to the United States under section
212(a)(2)(A)(1)I) of the Act.

An alien shall not be eligible for temporary protected status under this section if the Secretary of the
Department of Homeland Security finds that the alien has been convicted of any felony or two or
more misdemeanors committed in the United States. See Section 244(c)(2)(B)(i) of the Act and 8
C.F.R. § 244 .4(a).

8 C.F.R. § 244.1 defines “felony” and “misdemeanor:”

Felony means a crime committed in the United States, punishable by
imprisonment for a term of more than one year, regardless of the term such
alien actually served, if any, except: When the offense is defined by the State
as a misdemeanor and the sentence actually imposed is one year or less
regardless of the term such alien actually served. Under this exception for
purposes of section 244 of the Act, the crime shall be treated as a
misdemeanor.

Misdemeanor means a crime committed in the United States, either
(1) Punishable by imprisonment for a term of one year or less, regardless
of the term such alien actually served, if any, or
(2) A crime treated as a misdemeanor under the term "felony" of this
section.

For purposes of this definition, any crime punishable by imprisonment for
a maximum term of five days or less shall not be considered a
misdemeanor. 8§ C.F.R. § 244.1.
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An alien is inadmissible if he has been convicted of a crime involving moral turpitude (other than a
purely political offense), or if he admits having committed such crime, or if he admits committing an act
which constitutes the essential elements of such crime. Section 212(a)(2)(A)(1)(I) of the Act.

An alien is inadmissible if he has been convicted of, or admits having committed, or admits
committing acts which constitute the essential elements of a violation of (or a conspiracy to violate)
any law or regulation of a State, the United States, or a foreign country relating to a controlled
substance (as defined in section 102 of the Controlled Substances Act, 21 USC 802). Section
212(a)(2)(A)(1)(II) of the Act.

The record reveals the following offenses:

(1) On March 1, 2007, the applicant was arrested by the Los Angeles,
California Police Department for “Poss Controlled Substance” and
“Poss Opium Pipe or Device.”

Pursuant to a letter dated February 20, 2008, the applicant was requested to submit the final court
disposition for each of the charges detailed above. The applicant submitted the requested court
documents. According to the final court disposition, on March 5, 2007, the applicant pled no contest
to “Poss Controlled Substance,” a misdemeanor. The adjudication of guilt was deferred, and the
applicant was placed on probation for two years. The applicant completed diversion and the charge was
subsequently dismissed. The Ninth Circuit Court of Appeals stated in Lujan that “if (a) person’s
crime was a first-time drug offense, involved only simple possession or its equivalent, and the
offense has been expunged under a state statute, the expunged offense may not be used as a basis for
deportation.” Lujan, 222 F.3d at 738. Lujan holds that the definition of conviction at section
101(a)(48) of the Act does not repeal the Federal First Offender Act (FFOA) or the rule that no alien
may be deported based on an offense that could have been tried under the FFOA, but is instead
prosecuted under state law, when the findings are expunged pursuant to a state rehabilitative statute.
Lujan, 222 F.3d at 749. The Ninth Circuit Lujan decision explained that:

The [FFOA] is a limited federal rehabilitation statute that permits first-time drug
offenders who commit the least serious type of drug offense to avoid the drastic
consequences which typically follow a finding of guilt in drug cases. The [FFOA]
allows the court to sentence the defendant in a manner that prevents him from
suffering any disability imposed by law on account of the finding of guilt. Under the
[FFOA], the finding of guilt is expunged and no legal consequences may be imposed
as a result of the defendant’s having committed the offense. The [FFOA’s]
ameliorative provisions apply for a// purposes. Id. at 735.

To qualify for first offender treatment under federal laws, an applicant must show that (1) he has
been found guilty of simple possession of a controlled substance; (2) he has not, prior to the
commission of the offense, been convicted of violating a federal or state law relating to controlled
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substances; (3) he has not previously been accorded first offender treatment under any law; and (4)
the court has entered an order pursuant to a state rehabilitative statute under which the criminal
proceedings have been deferred pending successful completion of probation or the proceedings have
been or will be dismissed after probation. Cardenas-Uriate v. INS, 227 F.3d 1132, 1136 (9™ Cir.
2000).

In deciding whether a criminal conviction expunged pursuant to section 1203.4 of the California
Penal Code remained a conviction for immigration purposes, the Ninth Circuit in Garcia-Gonzales
analyzed Congress’ intent in enacting section 241(a)(11) of the Act as in effect in 1965, 8 U.S.C. §
1251(a)(11). See Garcia-Gonzales, 344 F.2d at 806-7. Under former section 241(a)(11) of the Act,
an alien in the United States was deportable if the alien:

at any time has been convicted of a violation of any law or regulation relating to the
illicit traffic in narcotic drugs, or who has been convicted of a violation of . . . any law
or regulation governing or controlling the taxing, manufacture, production,
compounding, transportation, sale, exchange, dispensing, giving away, importation,
exportation, or the possession for the purpose of the manufacture, production,
compounding, transportation, sale, exchange, dispensing, giving away, importation or
exportation of . . . heroin. 8 U.S.C. § 1251(a)(11)(1965).

In the present case, the applicant has established that he would have qualified for treatment under the
FFOA. The applicant entered a plea agreement for a deferred entry of judgment under section 1000
of the California Penal Code on March 5, 2007, in the Superior Court of California, County of Los
Angeles, for a violation of section 11377(a), possession of a controlled substance, of the California
Health and Safety Code. The applicant successfully completed his diversion program and the court
terminated the deferred entry of judgment and dismissed the case pursuant to section 1000.3 of the
California Penal Code on September 23, 2008. The evidence in the record shows that he was not,
prior to the commission of this offense, convicted of violating a federal or state law relating to
controlled substances and that he was not previously accorded first offender treatment under any
law.

The applicant has established that he was not convicted of possession of a controlled substance for
immigration purposes. The record does not reflect any other grounds of ineligibility. Accordingly,
the director’s decision is withdrawn.

An alien applying for temporary protected status has the burden of proving that he or she meets the

requirements enumerated above and is otherwise eligible under the provisions of section 244 of the Act.
Here, the applicant has met this burden.

ORDER: The appeal is sustained.



