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DISCUSSION: The application was denied by the Director, Vermont Service Center, and is now 
before the Administrative Appeals Office (AAO) on appeal. The case will be remanded for further 
action. 

The applicant claims to be a citizen of El Salvador who is seeking Temporary Protected Status 
(TPS) under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1254. 

The director denied the application because the applicant: 1) had been convicted of an aggravated 
felony; 2) was inadmissible under section 212(a)(A)(i)(I) of the Act; 3) failed to establish she had: 
continuously resided in the United States since February 13, 2001; and 4) failed to establish she 
been continuously physically present in the United States since March 9,2001. 

On appeal, the applicant asserts that her offense is not an aggravated felony or a crime of moral 
turpitude because the sentenced imposed was modified to 175 days, and that the offense is a single 
petty offense. 

Section 244(c) of the Act, and the related regulations in 8 C.F.R. 5 244.2, provide that an applicant 
who is a national of a foreign state is eligible for TPS only if such alien establishes that he or she: 

(a) Is a national of a state designated under section 244(b) of the Act; 

(b) Has been colitilluously physically present in the United States since the 
effective date of the nlost recent designation of that foreign state; 

(c) Has continuously resided in the United States since such date as the Attorney 
General may designate; 

(d) Is admissible as an inxnigrant except as provided under section 244.3; 

(e) Is not ineligible under 8 C.F.R. €j 244.4; and 

( f )  (1) Registers for 'Temporary Protected Status during the initial 
registration period announced by public notice in the FEDERAL 
REGISTER, or 

(2) During any subsequent extension of such designation if at the 
time of the initial registration period: 

(i) The applicant is a nonimlnigrant or has been 
granted voluntary departure status or any relief from 
removal; 

(ii) The applicant has an application for change of 
status, adjustment of status, asylum, voluntary 



departure, or any relief from removal which is 
pending or subject to f~~rther  review or appeal; 

(iii) The applicant is a parolee or has a pending 
request for reparole; or 

(iv) The applicant is a spouse or child of an alien 
currently eligible to be a TPS registrant. 

The term continuously physically present, as defined in 8 C.F.R. 5 244.1, means actual physical 
presence in the United States for the entire period specified in the regulations. An alien shall not 
be considered to have failed to maintain continuous physical presence in the United States by 
virtue of brief, casual, and in~~ocent  absences as defined within this section. 

The term continuously resided, as defined in 8 C.F.R. 9 244.1, means residing in the United States 
for the entire period specified in the regulations. An alien shall not be considered to have failed 
to maintain continuous residence in the United States by reason of a brief, casual and innocent 
absence as defined within this section or due merely to a brief temporary trip abroad required by 
emergency or extenuating circumstances outside the coiltrol of the alien. 

An alien shall not be eligible for telnporary protected status under this section if the Secretary of 
the Department of Homeland Security finds that the alien has been convicted of any felony or 
two or more misdeineanors committed in the United States. See Section 244(c)(2)(B)(i) of the 
Act and 8 C.F.R. 5 244.4(a). 

"Felony" means a crime committed in the United States punishable by imprisonment for a term of 
more than one year, regardless of the term actually served, if any. There is an exception when the 
offense is defined by the state as a misdemeanor and the sentence actually imposed is one year or 
less, regardless of the term actually served. Under this exception, for purposes of 8 C.F.R. 5 244 of 
the Act, the crime shall bc treated as a misdemeanor. 8 C.F.R. 5 244.1. 

"Misdemeanor" means a crime co~mnitted in the United States, either (1) punishable by 
imprisonment for a tern1 of one year or less, regardless of the term such alien actually served, if any, 
or (2) a crime treated as a ~nisdemeanor under the term "felony" of this section. For purposes of this 
definition, any crime punishable by inlprisolmlent for a maximum term of five days or less shall not 
be considered a misdemeanor. 8 C.F.Ii. 5 244.1. 

An alien is inadmissible if he has been convicted of a crime involving moral turpitude (other than 
a purely political offense), or if he admits having committed such crime, or if he admits 
committing an act which constitutes the essential elements of such crime. Section 
2 12(a)(2)(A)(i)(I) of the Act. 



Persons applying for TPS offered to El Salvadorans must demonstrate continuous residence in the 
United States since February 13, 200 1, and continuous physical presence in the United States since 
March 9, 2001. The designation of TPS for El Salvadorans has been extended several times, with 
the latest extension valid until March 9, 2009, upon the applicant's re-registration during the 
requisite time period. 

The burden of proof is up011 the applicant to establish that he or she meets the above requirements. 
Applicants shall submit all documentation as required in the instructions or requested by U.S. 
Citizenship and Immigration Services (USCIS). 8 C.F.R. 5 244.9(a). The sufficiency of all 
evidence will be judged according to its relevancy, consistency, credibility, and probative value. To 
meet his or her burden of proof the applicant nlust provide supporting documentary evidence of 
eligibility apart from his or her own statements. 8 C.F.R. tj 244.9(b). 

The AAO maintains plenary power to review cach appeal on a de novo basis. 5 U.S.C. 557(b) 
("On appeal from or review of the initial decision, the agency has all the powers which it would 
have in making the initial dccision except as it may limit the issues on notice or by rule."); see 
also, Janka v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de 
novo authority has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 
997, 1002 n. 9 (2d Cir. 1989). 

The first issues to be addressed are whether the applicant has established continuous residence since 
February 13,200 1, and continuous physical prescilce since March 9,200 1. 

On May 13, 2009, the applicant was requested to submit evidence establishing her continuous 
residence since February 13, 2001, and continuous physical presence since March 9, 2001. The 
applicant, in response, provided the following photocopied evidence: 

Employment authorization cards issued under category 08 (asylum) from April 26, 
1999 through October 26,2009. 
A driver license issued on Decelllber 16,2002. 
Forms 1-765, Application for Employment Authorization, signed February 25, 2001, 
February 10,2002. and Januarj, 17,2003. 
A receipt dated February 10,2002. 
A Form 1040A, U.S. Individual 'I'as Return, and a Form W-2, Wage and Tax 
Statement for 200 1. 
Wage and tax statements for 2005 and 2007. 
Medical records from Colun~bia Valley Community Health dated in 2004, 2005, 2006, 
2007 and 2008. 
A letter dated August 29, 2008, fiom a representative of in 
Quincy, Washington. who indicates that the applicant has been employed since June 
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A letter dated August 26, 2008, from a representative o f  in 
Quincy, Washington, who indicated that the applicant has been employed since May 
16,2008. The representative indicated that the applicant works every Friday. 
A letter dated August 26 2008, from - who indicated that the 
applicant has been in her employ as a part-time housekeeper since July 2007. 
A letter dated August 29, 2008, from a representative o f  who indicated 
that the awvlicant was emwloved froni Se~tember 23,2004 to February 4,2005. 
Letters daied August 7, i068 from and - 
who indicated they have known the applicant since 1993, and attested to the 
applicant's moral character. 
An undated letter from - who indicated that she had known the 
applicant for nine ),cars and attested to the applicant's moral character. 
A letter dated October 21, 2008. f r o m  who indicated that he has 
known the applicant for approxinlately 14 years. The affiant indicated that every 
Monday the applicant attends prayer nleetings and the applicant supports her church in 
different activates. 

The a licant also submitted several receipts issued in 2001 and 2002 and an unsigned letter from db . However, these documents have no probative value as the applicant's name was not 
listed on the receipts a n d  did not sign the letter. 

The director determined that the applicant had failed to submit sufficient evidence to establish her 
eligibility for TPS as no c\ idence was submitted to establish her continuous residence and physical 
presence in the United States during 2003. 

On appeal, counsel asserts that evidence of the applicant's residence and physical presence in 2003 
had been previously provided. Counsel lists: a) the applicant's 2003 tax return; b) employment 
authorization cards issued from April 25, 2002 to April 25, 2003 and April 26, 2003 to April 25, 
2004; and c) copies of Forms 1-765 dated January 17, 2003 as evidence that was provided to 
establish the applicant's residence and physical presence in 2003. 

A review of docun:ellts submitted in responsc to the Notice of lntent to Deny does not include a 
2003 U.S. Individual Tax Return. Furthcslliorc, the issuance of the employment authorization cards 
and Form 1-765 alone are not persuasive evidencc of continuozrs residence and physical presence in 
the United States. If the applicant was working during 2003, it is unclear why pay stubs, a wage 
and tax statement or employnlent letter werc not submitted. 

On appeal, counsel also submits nledical records from Columbia Valley Community Health dated 
in April, February, September, October and December of 2003. 

The applicant has now s~tbniitted sullicient evidence on appeal to establish her qualifying 
continuous residence or continuous physical presence in the United States during the requisite 
periods. The applicant has. thereby, established that she has met the criteria described in 8 C.F.R. 



95 244.2(b) and (c). Consequently, the director's decision to deny the application on this issue will 
be withdrawn. 

The next issues to be addressed are the applicant's ineligibility and inadmissibility due to her 
criminal record. 

The record contains certified court doc~lineiits from the Chelan County District Court of 
Washington, which reflects that on May 13, 1998, the applicant was arrested for theft in the 3rd 
degree, a violation of RCW section 9A.56.050. On May 27, 1998, the applicant pled guilty to this 
gross misdemeanor offensc, and was ordered to pay a $250.00 fine and was sentenced to a term of 
365 davs with 362 davs susuended. On October 7.2008. an order was issued. which amended the 
ud mint and sentenck to a maximum penalty imposed o f  175 days with 172 days suspended. In 

In the state of Washington theft in the jrd degree can be an aggravated felony if the sentence imposed 
is for one year or more. 8 USC 1 10 1 (a)(33) and Section 10 l(a)(43)(G) of the Act provide a "theft" 
offense for which the term of inlprisonlllent is at least one year, is an aggravated felony. 

The director, in denying the application, noted that regardless of the modification of the applicant's 
sentence, she was convicted of an aggravated fcloily. 

On appeal, counsel cites Matter of Song, 23 I&N Dec. 173, 174 (BIA 2001),' and asserts that 
based on the modification of tlie sentence, tlie applicant's conviction cannot be considered an 
aggravated felony for immigration purposes. 

In view of the holding in Song, the AAO will give full faith and credit to the trial court's 
designation of the applicant's sentence modification to 175 days. The applicant's conviction 
offense is now a misden~canor. As sucli, the director's decision to deny the application on this 
issue will be withdrawn. 

Section 212(a)(2)(A)(ii) oS the Act provides for an exception to inadmissibility of an alien 
convicted of only one crime of moral tul.pitude, where the maximum penalty possible for the crime 
did not exceed imprisonlilent for one year and the alien was not sentenced to a term of 
imprisonment in excess of six nlonths (regardless of the extent to which the sentence was 
ultimately executed). 

I In Matter of Song, the respondent liad a 1992 conviction of a theft offense for which he was sentenced 
to one year in prison, making it an aggravated felony; in 1999, the criminal court reduced his sentence 
nunc pro tune to 360 days. The issue for thc BIA was whether the original criminal sentence or the 
reduced sentence determined whether he llad been convicted of an aggravated felony. The BIA found 
that the reduced sentence wTa\ effective and his theft offense could no longer be considered an aggravated 
felony because he was no longer sentenced to a one-year term of imprisonment 
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As the applicant has been found to have been convicted of only one crime involving moral 
turpitude she is eligible for the petty offense exception and the crime qualifies under the petty 
offense exception of inadmissibility. As such, the director's decision to deny the application on 
this on this issue will be u ithdrawn. 

Finally, the record contains a defendant case history report from the Grant County District Court of 
Washington, which reveals that on May 5, 1999, the applicant was arrested for no valid operator 
license without idelltifica~ion in -1 The applicant pled guilty to this offense. 
However, without the actual certified coul-t documents, it cannot be determined whether the 
applicant was convicted of an infraction under I<CW section 42.20.015 or a misdemeanor under 
RCW section 42.20.005. 

A conviction of a this offense would render the applicant ineligible for TPS based on two 
misdemeanor convictions. The record, however, does not contain the final court disposition of this 
arrest, and the director did not request the court documentation in his notice of May 13,2009. 

Accordingly, the case will be remanded to the director to accord the applicant an opportunity to 
submit the final court disposition of her arest on May 5, 1999. If the director ultimately finds that 
the applicant is ineligible fix TPS, the director shall issue a new decision to the applicant. 

As always in these proceedings, the burden of proof rests solely with the applicant. Section 291 of 
the Act, 8 U.S.C. S; 1361. 

ORDER: T12c case is rem:tl~dcd for appropriate action consistent with the above. 


