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This is the decision of the Administrative Appeals Office in your case. All documents have been returned
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DISCUSSION: The applicant’s Temporary Protected Status was withdrawn by the Director,
Vermont Service Center. The matter is now before the Administrative Appeals Office on appeal.
The appeal will be dismissed.

The applicant is a native and citizen of El Salvador who is seeking Temporary Protected Status
(TPS) under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1254.

The director withdrew TPS because the applicant had failed to submit requested court
documentation relating to his criminal record.

On appeal, counsel asserts that the director has determined that the applicant’s arrest of driving
without a valid license resulted in a conviction. Counsel argues that it is an unjustified and
overwhelming burden to conclude that the applicant “has the burden of proof to show a negative,
something which does not exist, a conviction directly attributable to him.”

The director may withdraw the status of an alien granted TPS under section 244 of the Act at any
time 1f it is determined that the alien was not in fact eligible at the time such status was granted, or at
any time thereafter becomes ineligible for such status. 8 C.F.R. § 244.14(a)(1).

An alien shall not be eligible for temporary protected status under this section if the Secretary of
the Department of Homeland Security finds that the alien has been convicted of any felony or
two or more misdemeanors committed in the United States. See Section 244(c)(2)(B)(i) of the
Actand 8 C.F.R. § 244.4(a).

"Misdemeanor" means a crime committed in the United States, either (1) punishable by
imprisonment for a term of one year or less, regardless of the term such alien actually served, if any,
or (2) a crime treated as a misdemeanor under the term "felony" of this section. For purposes of this
definition, any crime punishable by imprisonment for a maximum term of five days or less shall not
be considered a misdemeanor. 8 C.F.R. § 244.1.

The record contains certified court documents relating to a driving while intoxicated charge on
October 3, 2005. On January 10, 2006, the applicant pled guilty to violating Texas Penal Code
section 49.04 PC, a Class B. misdemeanor. The applicant was sentenced to serve 150 days in

jail, ordered to pay a fine and placed on probation for two years. _

The Federal Bureau of Investigation (FBI) report dated March 21, 2009, reveals that on June 5,
2006, the applicant was arrested by the Department of Public Safety in Heath, Texas for driving
with license invalid. On April 13, 2007, the applicant was convicted of this offense and

sentenced to serve three days in jail and ordered to pay a fine. _

In response to the Notice of Intent to Withdraw TPS issued on August 27, 2009, which requested
the certified court disposition for the arrest on June 5, 2006, counsel provided the court
disposition for the driving while intoxicated conviction. Counsel asserted that the arrest for
driving with an invalid license is an offense perpetrated by the applicant’s brother. Counsel
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submitted documentation from the District Clerk of Dallas County Criminal Court, who
indicated that court indexes had been searched and the court was unable to locate any charges or
convictions filed against the applicant during and including the years of 1973 through September
3,2009.

As previously noted by the director in his Notice of Withdrawal, the applicant's arrest of June 5,
2006, was obtained via a fingerprint analysis from the FBI records. Furthermore, the court
document from the District Clerk of Dallas County Criminal Court has no probative value as the
arrest occurred in Rockwall County and was referred to the Rockwall County District Attorney.
No evidence from the Rockwall County District Attorney and/or the Rockwall County Court has
been provided to refute the FBI results

Contrary to counsel’s assertions, the director is not treating the arrest of driving while license
invalid as a conviction, and is not associating this arrest with another individual." The applicant
has the burden to establish, with affirmative evidence, that an outstanding arrest/charge was
dismissed or was in error. The director determined that the applicant had failed to provide
information necessary for the adjudication of his application as required in 8§ C.F.R. § 244.9(b).
Consequently, the director’s decision to withdraw TPS will be affirmed.

An alien applying for temporary protected status has the burden of proving that he or she meets
the requirements enumerated above and is otherwise eligible under the provisions of section 244

of the Act. The applicant has failed to meet this burden.

ORDER: The appeal is dismissed.

! Another individual’s record of proceeding was erroneously consolidated into the applicant’s A-file and
several charges relating to that individual were thought to have belonged to the applicant. The two files
were deconsolidated in 2007.



