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days of the decision that the motion seeks to reconsider or reopen.
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DISCUSSION: The applicant’s Temporary Protected Status was withdrawn by the Director,
Vermont Service Center. The matter is now before the Administrative Appeals Office (AAO) on
appeal. The appeal will be dismissed.

The applicant is a native and citizen of El Salvador who is seeking Temporary Protected Status
(TPS) under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1254.

The director withdrew TPS because the applicant had been convicted of two misdemeanors in
the United States.

On appeal, the applicant asserts that he was not aware he had a firearm conviction. The
applicant asserts that he was never in possession of any firearm, and that he was “lied to by my
public defender who told me that I would not have any conviction at all.”

The director may withdraw the status of an alien granted TPS under section 244 of the Act at any
time if it is determined that the alien was not in fact eligible at the time such status was granted, or at
any time thereafter becomes ineligible for such status. 8 C.F.R. § 244.14(a)(1).

An alien shall not be eligible for TPS under this section if the Secretary of the Department of
Homeland Security finds that the alien has been convicted of any felony or two or more
misdemeanors committed in the United States. See Section 244(c)(2)(B)(i) of the Act and 8
C.F.R. § 244 4(a).

"Misdemeanor" means a crime committed in the United States, either (1) punishable by
imprisonment for a term of one year or less, regardless of the term such alien actually served, if any,
or (2) a crime treated as a misdemeanor under the term "felony" of this section. For purposes of this
definition, any crime punishable by imprisonment for a maximum term of five days or less shall not
be considered a misdemeanor. 8 C.F.R. § 244.1.

The record contains court documentation in Case no. (| }lIIII (rom the Sutter County
Superior Court of California, which indicated that on January 22, 2004, the applicant was
convicted of violating section 417(a)(2) PC, exhibiting any firearm whether unloaded or loaded,
a misdemeanor. The applicant was sentenced to serve 60 days in jail and was placed on
probation for three years.

The record also contains court documentation in Case no. ||| || | from the Sutter
County Superior Court of California, which indicated that on August 3, 2009, the applicant was
convicted of violating section 243(e)(1) PC, battery against a spouse, a misdemeanor.

The applicant’s statements on appeal have been considered. The AAO, however, may only look
to the judicial records to determine whether the person had been convicted of the crime, and may
not look behind the conviction to reach an independent determination concerning guilt or
innocence. Pablo v. INS, 72 F.3d 110, 113 (9th Cir. 1995); Gouveia v. INS, 980 F.2d 814, 817 (1st
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Cir. 1992); and Matter of Roberts, 20 1&N Dec. 294 (BIA 1991). The misdemeanor conviction of
January 22, 2004, continues to effect immigration consequences.

The applicant is ineligible for TPS due to his two misdemeanor convictions. Section
244(c)(2)B)(1) of the Act and 8 C.F.R. § 244.4(a). There is no waiver available, even for
humanitarian reasons, of the requirements stated above. Consequently, the director’s decision to
withdraw TPS will be affirmed.

An alien applying for TPS has the burden of proving that he or she meets the requirements
enumerated above and is otherwise eligible under the provisions of section 244 of the Act. The
applicant has failed to meet this burden.

While not the basis for the dismissal of this appeal, the record reflects that a Form I-862, Notice
to Appear, was issued on September 12, 1998. On March 16, 2001, the applicant was ordered
removed in absentia from the United States. The Form 1-205, Warrant of Removal/Deportation,
indicates that on July 21, 2010, the applicant was removed from the United States.

ORDER: The appeal is dismissed.



