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and Immigration 
Services 

APPLICATION: Application for Temporary Protected Status under Section 244 of the 
Immigration and Nationality Act, 8 U.S.C. § 1254 

ON BEHALF OF APPLICANT: 

INSTRUCTIO)J'S: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the 
documents related to this matter have been returned to the Vermont Service Center. Please be advised 
that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. 
The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the Vermont Service Center by filing a Form I-290B, Notice of Appeal or Motion, with a fee 
of $630. Please be aware that 8 C.F.R. § 1 03.5(a)(l )(i) requires that any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

" " ~perrYRhew 
/ Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The application was denied by the Director, Vermont Service Center, and is 
now before the Administrative Appeals Office (AAO) on appeal. The case will be remanded for 
further action. 

The applicant claims to be a native and citizen of El Salvador who is seeking Temporary 
Protected Status (TPS) under section 244 of the Immigration and Nationality Act (the Act), 
8 U.S.C. § 1254. 

The director denied the application because it was determined that the applicant had been 
convicted of an aggravated felony under section 101(a)(43)(A) of the Act and that the conviction 
was considered to be a particularly serious crime under section 208(b )(2)(A)(ii) of the Act. 

On appeal, counsel asserts that in a 2009 decision issued by the U.S. Court of Appeals for the 
Ninth Circuit (Ninth Circuit), it was held that a violation of section 261.5(d) of the California 
Penal Code (PC) is not an aggravated felony. 

An alien shall not be eligible for TPS under this section if the Secretary of the Department of 
Homeland Security finds that the alien has been convicted of any felony or two or more 
misdemeanors committed in the United States. See Section 244(c)(2)(B)(i) of the Act and 8 
C.F.R. § 244.4(a). 

"Felony" means a crime committed in the United States punishable by imprisonment for a term of 
more than one year, regardless of the term actually served, if any. There is an exception when the 
offense is defined by the state as a misdemeanor and the sentence actually imposed is one year or 
less, regardless ofthe term actually served. Under this exception, for purposes of 8 C.F.R. § 244 of 
the Act, the crime shall be treated as a misdemeanor. 8 C.F.R. § 244.1. 

The term 'conviction' means, with respect to an alien, a formal judgment of guilt of the alien 
entered by a court or, adjudication of guilt has been withheld, where - (i) a judge or jury has 
found the alien guilty or the alien has entered a plea of guilty or nolo contendere or has admitted 
sufficient facts to warrant a finding of guilt, and (ii) the judge has ordered some form of 
punishment, penalty, or restraint on the alien's liberty to be imposed. Section 101(a)(48)(A) of 
the Act. 

Section 101(a)(43) of the Act defines aggravated felonies for purposes of determining classes of 
deportable aliens under section 237(a)(2)(A)(iii) of the Act. A conviction for "murder, rape, or 
sexual abuse of a minor" constitutes an aggravated felony under section 101(a)(43)(A) of the 
Act. 

The AAO conducts appellate review on a de novo basis. See So/fane v. DOJ, 381 F.3d 143, 145 
(3d Cir. 2004). 

The record contains court documentation in Case no. _ from the Los Angeles County 
Superior Court of California, which indicates that on September 16, 2004 the applicant pled nolo 
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contendere to violating section 261.5(d) PC, unlawful sexual intercourse with a minor under 16 
years of age, a felony. Imposition of sentence was suspended. The applicant was ordered to pay 
a fine, credited for time served and was placed on probation for three years. On June 5, 2007, 
the case was called for modification of sentence. The court ordered the felony conviction be 
reclassified as a misdemeanor pursuant to section 17(b)(5) PC and probation was terminated 
pursuant to section 1203.3 Pc. 

In Pelayo-Garcia v. Holder, 589 F.3d 1010, 1011, 1016 (9th Cir. 2009), the Ninth Circuit held 
that the offense of "unlawful sexual intercourse with a minor" under section 261.5( d) PC is not 
categorically an aggravated felony involving sexual abuse. l 

In view of the holding in Pelayo-Garcia, the director's finding that the applicant has been 
convicted of an aggravated felony will be withdrawn. 

As a violation of section 261.5( d) PC is considered to be a felony in the state of California, the 
issue of whether the applicant is ineligible for TPS due to his conviction of this offense will be 
addressed. 

In Matter of Cot a-Vargas, 23 1& N Dec. 849 (BIA 2005), it was held that a trial court's decision 
to modify or reduce an alien's criminal sentence nunc pro tunc is entitled to full faith and credit, 
and such a modified or reduced sentence is recognized as valid for purposes of the immigration 
law without regard to the trial court's reasons for effecting the modification or reduction. Matter 
of Song, 23 I&N Dec. 173 (BIA 2001), clarified; Matter of Pickering, 23 I&N Dec. 621 (BIA 
2003), distinguished. 

In the instant case, the court did not erase the applicant's record of guilt, instead, it modified the 
original charge so that the applicant stood convicted of a misdemeanor, not a felony. In view of 
the holding in Cota-Vargas, the AAO will give full faith and credit to the trial court's 
designation of the applicant's sentence modification. The applicant's conviction offense is now 
a misdemeanor. 

The applicant has one misdemeanor conviction, and it does not render him ineligible for TPS 
under the provisions of section 244( c )(2)(B)(i) of the Act and the related regulations in 8 C.F.R. 
§ 244.4(a). Therefore, at this time, the applicant cannot be found ineligible for TPS based on 
criminal grounds. 

Finally, the record reflects that this application was filed subsequent to the initial registration 
period.2 The applicant's eligibility for late registration under 8 C.F.R. § 244.2(f)(2) was not 
addressed by the director in his decision. The case will be remanded to the director for further 

1 The Ninth Circuit held that section 261.5(d) does not include the relevant scienter requirement of 18 
U.S.C.§ 2243, and criminalizes sexual conduct that is not necessarily abusive. 
2 TPS applications filed on May 22, 2001, and May 31, 2001, were denied on August 14, 2006, and May 
22, 2004, respectively. 
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adjudication of the application. The director may request any additional evidence that he 
considers pertinent to assist with the determination of the applicant's eligibility for TPS. Upon 
receipt of all the evidence, the director will review the entire record and enter a new decision. 

ORDER: The case is remanded to the director for further action consistent with the above and 
entry of a decision. 


