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INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the 
documents related to this matter have been returned to the Vermont Service Center. Please be advised 
that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. 
The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the Vermont Service Center by filing a Form I-290B, Notice of Appeal or Motion, with a fee 
of $630. Please be aware that 8 C.F.R. § 1 03.5(a)(l )(i) requires that any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

www.uscis.gov 
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DISCUSSION: The applicant's Temporary Protected Status was withdrawn by the Director, 
Vermont Service Center. The matter is now before the Administrative Appeals Office (AAO) on 
appeal. The appeal will be dismissed. 

The applicant is a native and citizen ofEI Salvador who was granted Temporary Protected Status 
(TPS) under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1254. 

The director withdrew TPS because the applicant had been convicted of two misdemeanors in 
the United States. 

On appeal, counsel citing Padilla v. Kentucky, 130 S. Ct. 2473 (U.S 2010) asserts that the 
applicant was not advised of the immigration consequences of a guilty plea. Counsel asserts that 
the applicant is working with a criminal defense attorney to address his prior criminal 
convictions. Counsel requests that the applicant's TPS be reconsidered while he is in the process 
of addressing his past convictions. 

The director may withdraw the status of an alien granted TPS under section 244 of the Act at any 
time if it is determined that the alien was not in fact eligible at the time such status was granted, or at 
any time thereafter becomes ineligible for such status. 8 C.F.R. § 244. 14(a)(I). 

An alien shall not be eligible for TPS under this section if the Secretary of the Department of 
Homeland Security finds that the alien has been convicted of any felony or two or more 
misdemeanors committed in the United States. See Section 244( c )(2)(B)(i) of the Act and 8 
C.F.R. § 244.4(a). 

"Misdemeanor" means a crime committed in the United States, either (1) punishable by 
imprisonment for a term of one year or less, regardless of the term such alien actually served, if any, 
or (2) a crime treated as a misdemeanor under the term "felony" ofthis section. For purposes of this 
definition, any crime punishable by imprisonment for a maximum term of five days or less shall not 
be considered a misdemeanor. 8 C.F.R. § 244.1. 

The term 'conviction' means, with respect to an alien, a formal judgment of guilt of the alien 
entered by a court or, adjudication of guilt has been withheld, where - (i) a judge or jury has 
found the alien guilty or the alien has entered a plea of guilty or nolo contendere or has admitted 
sufficient facts to warrant a finding of guilt, and (ii) the judge has ordered some form of 
punishment, penalty, or restraint on the alien's liberty to be imposed. Section 101(a)(48)(A) of 
the Act. 

The record contains court documentation in Case no. from the •••••• 
which indicates that on September 25, 2007, the applicant admitted to 

sufficient facts to violating Chapter 90, section 24(1)(a)(1), OUI-liquor or .08%. The 
applicant was ordered to pay administrative fees, attend a 24-day program and a half-day BAR 
program and was placed on probation for one year. 
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The record also contains court documentation in Case no from the _ 
••••••••••••• which indicates that on January 28,2008, the applicant pled 

guilty to violating Chapter 90, section 24(1)(a)(1), OUI-liquor or .08% - 2nd offense. The 
applicant was ordered to attend a 14-day in-patient program and pay administrative fees, and he 
was placed on probation for two years. 

The AAO may only look to the judicial records to determine whether the person had been 
convicted of the crime, and may not look behind the conviction to reach an independent 
determination concerning guilt or innocence. Pablo v. INS, 72 F.3d 110, 113 (9th Cir. 1995); 
Gouveia v. INS, 980 F.2d 814,817 (1st Cir. 1992); and Matter of Roberts, 20 I&N Dec. 294 
(BIA 1991). 

In the instant case, counsel has not provided any credible evidence to support her assertion that 
the applicant had not been advised of the possible immigration consequences of a guilty plea by 
either his counsel or the trial court. The assertion of counsel does not constitute evidence. 
Matter of Laureano, 19 I&N Dec. 1,3 (BIA 1983); Matter ofObaigbena, 19 I&N Dec. 533, 534 
(BIA 1988); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). Without credible 
evidence from the court indicating that the convictions have been vacated for underlying 
procedural defects having to do with the merits of the case, the convictions continue to effect 
immigration consequences. 

The applicant is ineligible for TPS due to his two misdemeanor conVIctIOns. Section 
244(c)(2)(B)(i) of the Act and 8 C.F.R. § 244.4(a). Consequently, the director's decision to 
withdraw TPS will be affirmed. 

An alien applying for TPS has the burden of proving that he or she meets the requirements 
enumerated above and is otherwise eligible under the provisions of section 244 of the Act. The 
applicant has failed to meet this burden. 

ORDER: The appeal is dismissed. 


