
'I 

id"ntlIymg data deleted to 
prevent clearly unwarr~ntecl 
invasion of personal pnvacy 

PUBLlCCOPY 

DATE: SEP 17 2012 Office: VERMONT SERVICE CENTER 

IN RE: Applicant: 

U.S. Department of Homeland Security 
U.S. Citizenship and lmmigration Services 
Administrative Appeals Oflicc (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington. DC 20529·2090 

u.s. Citizenship 
and Immigration 
Services 

FILE: 

APPLICATION: Application for Temporary Protected Status under Section 244 of the 
Immigration and Nationality Act, 8 U .S.c. § 1254 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the 
documents related to this matter have been returned to the Vermont Service Center. Please be advised 
that any further inquiry that you might have concerning your case must be made to that office. 

Thank you, 

Perry Rhew 
Chief, Administrative Appeals Office 

www.uscis.gov 



DISCUSSION: The applicant's Temporary Protected Status was withdrawn by the Director, 
Vermont Service Center. A motion to reopen, filed by the applicant, was granted by the director 
and he again denied the application. The applicant appealed the director's decision on the 
motion, and it is now before the Administrative Appeals Office on appeal. The appeal will be 
sustained. 

The applicant is a native and citizen of El Salvador who was granted Temporary Protected Status 
(TPS) under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1254. 

The director may withdraw the status of an alien granted TPS under section 244 of the Act at any 
time if it is determined that the alien was not in fact eligible at the time such status was granted, or at 
any time thereafter becomes ineligible for such status. 8 C.F.R. § 244. 14(a)(I ). 

On May 31, 2011, the director withdrew the applicant's TPS because he had been convicted of 
two misdemeanors in the United States. On motion, counsel submitted a copy of a motion to 
vacate filed with the Justice Court for the applicant's no contest plea for 
assault. On February 2, 2012, the director upheld his decision as no evidence had been submitted 
from the coun indicating that the applicant's motion had been granted. 

On appe~ubmits court documentation (Finding of Fact and Conclusions of Law) in 
Case no._from the Third Judicial District Court of Salt L~, in regards to 
the applicant's no contest plea for assault (Case n~on~OlO. On July 
17,2012, the court, citing Padilla v. Kentucky, 130 S. Ct. 1473 (U.S 2010) and Strickland v. 
Washington, 984)2, granted the motion to vacate judgment. The plea of no 
contest taken 0 was vacated and set aside. 

Counsel has provided certified documentation from the court indicating that the assault 
conviction has been vacated for underlying procedural or constitutional defect having to do with 
the merits of the case. Therefore, this misdemeanor conviction no longer affects immigration 
consequences. 

The applicant has one misdemeanor conviction for retail theft (shoplifting) and it does not render 
him ineligible for TPS under the provisions of section 244( c )(2)(B)(i) of the Act and the related 
regulation in 8 C.F.R. § 244.4(a). There are no other known grounds of ineligibility; therefore, 
the director's decision to withdraw the applicant's TPS will, itself, be withdrawn. 

An alien applying for TPS has the burden of proving that he or she meets the requirements 
enumerated above and is otherwise eligible under the provisions of section 244 of the Act. The 
applicant has met this burden. 

ORDER: The appeal is sustained 

I Counsel must inform a client whether his plea carries a risk of deportation. 
2 Established a two-part test for establishing a claim of ineffective assistance of counsel 


