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DISCUSSION: The application was denied by the Director, California Service Center, and is
now before the Administrative Appeals Office (AAQ) on appeal. The appeal will be dismissed.

The applicant claims to be a native and citizen of Haiti who is seeking Temporary Protected
Status (TPS) under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1254.

The director denied the application because the applicant had been convicted of a felony and two
misdemeanors in the United States.

On appeal, the applicant submits court documentation from the Circuit Court of the Eleventh
Judicial Circuit in and for Miami-Dade County, Florida indicating that on July 28, 2011, the
misdemeanor offenses of May 5, 2000 were nolle prosequi.

An alien shall not be eligible for TPS under this section if the Secretary of the Department of
Homeland Security finds that the alien has been convicted of any felony or two or more
misdemeanors committed in the United States. See Section 244(c)(2)(B)(i) of the Act and 8
C.F.R. § 244.4(a).

“Felony” means a crime committed in the United States punishable by imprisonment for a term of
more than one vear, regardless of the term actually served, if any. There is an exception when the
offense is defined by the state as a misdemeanor and the sentence actually imposed 1s one year or
less, regardless of the term actually served. Under this exception, for purposes of 8 C.F.R. § 244 of
the Act, the crime shall be treated as a misdemeanor. 8 C.F.R. § 244.1.

"Misdemeanor” means a crime committed in the United States, either (1) punishable by
imprisonment for a term of one year or less, regardless of the term such alien actually served, if any,
or (2) a crime treated as a misdemeanor under the term "felony" of this section. For purposes of this
definition, any crime punishable by imprisonment for a maximum term of five days or less shall not
be considered a misdemeanor. 8 CF.R. § 244.1.

The term 'conviction' means, with respect to an alien, a formal judgment of guilt of the alien
entered by a court or, adjudication of guilt has been withheld, where - (1) a judge or jury has
found the alien guilty or the alien has entered a plea of guilty or nolo contendere or has admitted
sufficient facts to warrant a finding of guilt, and (i1) the judge has ordered some form of
punishment, penalty, or restraint on the alien's liberty to be imposed. Section 101(a)}(48)(A) of
the Act.

The court documentation in ||| | I f:om the Dade County Circuit and County Courts
of Florida indicates that on May 26, 2000, the applicant entered a plea of nolo contendere to false
statement on driver’s license application, a violation of Florida Statute 322.212(1), a felony of the
third degree; indecent exposure, a violation of Florida Statute 877.03, a misdemeanor of the second
degree; and false identification given afier arrest, a violation of Florida Statute 901.36(1), a
misdemeanor of the first degree. Adjudication of guilt was withheld and the applicant was placed
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on probation for one year, ordered to pay court costs, successfully complete the Jobs program and
serve 50 hours of community service. On or about April 22, 2011, the applicant sought post-
conviction relief. On July 28, 2011, the convictions were nolle prosequi.

On August 9, 2012, the AAO sent a notice to the applicant, which advised him of the court
disposition in _ and that without certified documentation from the court
indicating that these convictions had been vacated for underlying procedural or constitutional
defect having to do with the merits of the case, the convictions would remain valid for
immigration purposes. Marter of Roldan, 22 1&N Dec. 512 (BIA 1999,

The applicant, in response, submits from the Circuit Court Dade County-Criminal Division, the
complaint/arrest affidavit, the indictment and court disposition relating to his arrest on May 3, 2000,
and subsequent conviction on May 26, 2000 for the above offenses and an Order Terminating
Probation issued on February 19, 2002. On July 28, 2011, the court vacated the finding of guilt and
the case was nolle prosequi.

However, as discussed by the AAO 1n its letter of August 9, 2012, under the statutory definition of
“conviction” at section 101(a)(48)(A) of the Act, no effect is to be given in immigration
proceedings to a state action which purports to reduce, expunge, dismiss, cancel, vacate,
discharge, or otherwise remove a guilty plea or other record of guilt or conviction by operation
of a state rehabilitative statute. Matter of Roldan, supra. Any subsequent rehabilitative action
that overturms a state conviction, other than on the merits or for a violation of constitutional or
statutory rights in the underlying criminal proceedings, is ineffective to expunge a conviction for
immigration purposes. Id. at 523, 528. See also Maiter of Rodriguez-Ruiz, 22 1&N Dec. 1378,
1379 (BIA 2000) (conviction vacated under a state criminal procedural statute, rather than a
rehabilitative provision, remains vacated for immigration purposes). In Matter of Pickering, 23
I&N Dec. 621, 624 (BIA 2003), it was reiterated that if a court vacates a conviction for reasons
unrelated to a procedural or substantive defect in the underlying criminal proceedings, the alien
remains “convicted” for immigration purposes.

The documents submitted in response to the notice of August 9, 2012, do not support a finding that
the convictions had been vacated for underlying procedural or constitutional defect having to do
with the merits of the case. As a result, the applicant remains convicted, for immigration purposes,
of the misdemeanor offenses and is, therefore, ineligible for TPS. Section 244(c)(2)(B)(i) of the
Act and 8 C.F.R. § 244 .4(a). There is no waiver available, even for humanitarian reasons, of the
requirements stated above. Consequently, the director's decision to deny the application for this
reason will be affirmed.

An alien applying for TPS has the burden of proving that he or she meets the requirements
enumerated above and is otherwise eligible under the provisions of section 244 of the Act. The
applicant has failed to meet this burden.

ORDER: The appeal is dismissed.



