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DISCUSSION: The application was denied by the Director, Vermont Service Center, and is
now before the Administrative Appeals Office (AAO) on appeal. The case will be remanded for
further consideration and action.

The applicant claims to be a native and citizen of El Salvador who is seeking Temporary
Protected Status (TPS) under section 244 of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1254.

The director denied the application because: 1) it was determined that the applicant had been
convicted of a felony; 2) the applicant failed to establish he had continuously resided in the United
States since February 13, 2001; and 3) the applicant failed to establish he had been continuously
physically present in the United States since March 9, 2001.

On appeal, citing case laws, counsel asserts “Federal courts have recognized that, for
immigration purposes, reductions to misdemeanors have an effect for immigration purposes, as
to the classification of felonies and misdemeanors.” Counsel states that the applicant has one
misdemeanor conviction. Counsel submits additional evidence to establish the applicant’s
continuous residence and continuous physical presence in the United States.

Section 244(c) of the Act, and the related regulations in 8 C.F.R. § 244.2, provide that an applicant
who is a national of a foreign state is eligible for TPS only if such alien establishes that he or she:

(a) [s a national of a state designated under section 244(b) of the Act;

(b) Has been continuously physically present in the United States since the
effective date of the most recent designation of that foreign state;

(©) Has contihuously resided in the United States since such date as the Secretary
may designate; '

(d Is admissible as an immigrant except as provided under section 244.3;
(e) Is not ineligible under 8 C.F.R. § 244.4.

The term continuously physically present, as defined in 8 C.F.R. § 244.1, means actual physical
presence in the United States for the entire period specified in the regulations. An alien shall not
be considered to have failed to maintain continuous physical presence in the United States by
virtue of brief, casual, and innocent absences as defined within this section.

The term continuously resided, as defined in 8 C.F.R. § 244.1, means residing in the United States
for the entire period specified in the regulations. An alien shall not be considered to have failed
to maintain continuous residence in the United States by reason of a brief, casual and innocent
absence as defined within this section or due merely to a brief temporary trip abroad required by
emergency or extenuating circumstances outside the control of the alien.



(b)(6)

NON-PRECEDENT DECISION
Page 3

Persons applying for TPS offered to El Salvadorans must demonstrate continuous residence in the
United States since February 13, 2001, and continuous physical presence in the United States since
March 9, 2001. The designation of TPS for El Salvadorans has been extended several times, with
the latest extension valid until September 9, 2013, upon the applicant's re-registration during the
requisite time period.

The burden of proof is upon the applicant to establish that he or she meets the above requirements.
Applicants shall submit all documentation as required in the instructions or requested by U.S.
Citizenship and Immigration Services (USCIS). 8 C.F.R. §244.9(a). The sufficiency of all
evidence will be judged according to its relevancy, consistency, credibility, and probative value. To
meet his or her burden of proof the applicant must provide supporting documentary evidence of
eligibility apart from his or her own statements. 8 C.F.R. § 244.9(b).

An alien shall not be eligible for TPS under this section if the Secretary of the Department of
Homeland Security finds that the alien has been convicted of any felony or two or more
misdemeanors committed in the United States. See Section 244(c)(2)(B)(i) of the Act and 8
C.F.R. §244.4(a).

“Felony” means a crime committed in the United States punishable by imprisonment for a term of
more than one year, regardless of the term actually served, if any. There is an exception when the
offense is defined by the state as a misdemeanor and the sentence actually imposed is one year or
less, regardless of the term actually served. Under this exception, for purposes of 8§ C.F.R. § 244 of
the Act, the crime shall be treated as a misdemeanor. 8 C.F.R. § 244.1.

"Misdemeanor" means a crime committed in the United States, either (1) punishable by
imprisonment for a term of one year or less, regardless of the term such alien actually served, if any,
or (2) a crime treated as a misdemeanor under the term "felony" of this section. For purposes of this
definition, any crime punishable by imprisonment for a maximum term of five days or less shall not
be considered a misdemeanor. 8 C.F.R. § 244.1.

An alien is inadmissible if he has been convicted of a crime involving moral turpitude (other than
a purely political offense), or if he admits having committed such crime, or if he admits
committing an act which constitutes the essential elements of such crime. Section
212(a)(2)(A)(1)(I) of the Act.

The term 'conviction' means, with respect to an alien, a formal judgment of guilt of the alien
entered by a court or, adjudication of guilt has been withheld, where - (i) a judge or jury has
found the alien guilty or the alien has entered a plea of guilty or nolo contendere or has admitted
sufficient facts to warrant a finding of guilt, and (ii) the judge has ordered some form of
punishment, penalty, or restraint on the alien's liberty to be imposed. Section 101(a)(48)(A) of
the Act.
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Section 101(a)(48)(B) of the Act provides, “any reference to a term of imprisonment or a sentence
with respect to an offense is deemed to include the period of incarceration or confinement ordered
by a court of law regardless of any suspension of the imposition or execution of that imprisonment
or sentence in whole or in part.”

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004).

The first and second issues to be addressed are whether the applicant has established his continuous
residence in the United States since February 13, 2001, and his continuous physical presence in the
United States since March 9, 2001.

Coupled with the evidence previously provided, the applicant has submitted sufficient evidence on
appeal, including contemporaneous documents, to establish his continuous residence and
continuous physical presence in the United States during the requisite periods. Therefore, the
decision of the director denying the application on these grounds will be withdrawn.

The third issue to be addressed is whether the court’s subsequent dismissal and reclassification of
the applicant’s felony conviction as a misdemeanor offense is valid for immigration purposes.

The record contains court documentation in Case no. from the Superior Court of

which indicates that on July 13, 1999, the applicant was charged
with violating section 273.5(a) of the California Penal Code, inflicting corporal injury upon
spouse/cohabitant, a felony. On July 15, 1999, the applicant was convicted of this felony
offense. The applicant was sentenced to serve 365 days confinement and was placed on formal
probation for five years. On March 19, 2003, the ordered
the felony conviction be reclassified as a misdemeanor pursuant to section 17(b) of the California
Penal Code and the conviction was dismissed pursuant to section 1203.4 of the California Penal
Code.

California Penal Code section 273. 5 states:

(a) Any person who willfully inflicts upon his or her spouse, or any person who willfully
inflicts upon any person with whom he or she is cohabiting, or any person who
willfully inflicts upon any person who is the mother or father of his or her child,
corporal injury resulting in a traumatic condition, is guilty of a felony, and upon
conviction thereof shall be punished by imprisonment in the state prison for two,
three, or four years, or in a county jail for not more than one year, or by a fine of up to
six thousand dollars ($6,000) or by both that fine and imprisonment.

Section 17(b) of the California Penal Code (PC) does not serve to dismiss or otherwise vacate a
conviction subsequent to the completion of a term of probation. This section defines the range
of punishments for both felony and misdemeanor offenses, when the trial court may exercise its
discretion in determining the punishment to be imposed under a “wobbler” statute.
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The statute under which the applicant was charged, section 273.5 PC, is a “wobbler.” Because
the reclassification was done pursuant to section 17(b) PC, the court’s decision is entitled to full
faith and credit for purposes of establishing eligibility for TPS. Garcia-Lopez v. Ashcroft, 334 F.
3d 840 (9th Cir. 2003); Cota-Vargas, 23 1&N Dec. 849 (BIA 2005).  Therefore, the director’s
finding that the applicant remains convicted of a felony offense will be withdrawn.

However, the state court’s dismissal of the conviction under section 1203.4 PC does not
eliminate the immigration consequences of the applicant’s conviction. Under the statutory
definition of “conviction” at section 101(a)(48)(A) of the INA, no effect is to be given in
immigration proceedings to a state action which purports to reduce, expunge, dismiss, cancel,
vacate, discharge, or otherwise remove a guilty plea or other record of guilt or conviction by
operation of a state rehabilitative statute. See Matter of Roldan, 22 1&N Dec. 512 (BIA 1999).
Any subsequent rehabilitative action that overturns a state conviction, other than on the merits or
for a violation of constitutional or statutory rights in the underlying criminal proceedings, is
ineffective to expunge a conviction for immigration purposes. Id. at 523, 528. See also Matter
of Rodriguez-Ruiz, 22 1&N Dec. 1378, 1379 (BIA 2000) (conviction vacated under a state
criminal procedural statute, rather than a rehabilitative provision, remains vacated for
immigration purposes). In Matter of Pickering, the Board of Immigration Appeals (BIA)
reiterated that if a court vacates a conviction for reasons unrelated to a procedural or substantive
defect in the underlying criminal proceedings, the alien remains “convicted” for immigration
purposes. See Matter of Pickering, 23 1&N Dec. 621, 624 (BIA 2003).

In the instant case, the applicant does not claim any defect in the underlying criminal
proceedings. Therefore, the applicant remains convicted of the misdemeanor offense of
inflicting corporal injury upon a spouse or cohabitant for immigration purposes.

Finally, the issue of whether the applicant’s conviction constitutes a crime involving moral
turpitude was not addressed by the director in his decision.' The case will, therefore, be
remanded so the director may address the inadmissibility issue under section 212(a)(2)(A)()(I)
of the Act. The director may request any additional evidence that he considers pertinent to assist
with the determination of the applicant's eligibility for TPS.

ORDER: The case is remanded to the director for further action consistent with the above and
entry of a decision.

! See Morales-Garcia v. Holder, 567 F.3d 1058, 1063-67 (9th Cir. 2009); Grageda v. INS, 12 F.3d 919,
922 (9th Cir. 1993); In re Tran, 21 1&N Dec. 291, (BIA 1996).



