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APPLICATION: : Application for Temporary Protécted Sfatus under Section 244 of the’
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) . ,
INSTRUCTIONS: -

Enclosed please find the decision of the Administrative Appeals Office in your case. All of. the
documents related to this matter have been returned to the California Service Center. Please be advised
that any further inquiry that you might have concerning your case must be_ made to that office.

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen
in accordance with the instructions. on Form1-290B, Notice of Appeal or Motion, with a fee of $630. The
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(1)(1) requires any motion to be filed
within 30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,

A Ron M. Rosenberg _
Acting Chief, Administrative Appeals Office

www.uscis.gov
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'DISCUSSION The apphcatlon was denied by the Director, California Servrce Center, and is now
before the Admlmstratlve Appeals Office (AAO) on appeal The appeal will be drsmlssed

The apphcant claims to be a 'cmzen of Haiti who is seeking Temporary Protected Status (TPS)
under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1254.

‘The director denied the appiication'because the applicant had preyi()usly filed a frivolous asylum
application and, is therefore, permanently ineligible for any benefit under section 244 of the Act.

On appeal, the applicant claims ineffective assistance of counsel for her asylum application and
hearing before the Immigration Court. The applicant asserts, “I never knew that the Immigration
Judge had found my asylum application to be. frivolous. I was never told by my attorney, Mr.

that, once a frivolous finding is entered against an alien, you are permanently barred from
ever receiving any benefits under the [Act].”: The applicant further asserts that her prior attorney,
Mr. prepared the.asylum application along with evidentiary documents for submission to
the court, and that she only found out about the inconsistent dates her attorney provided on the
asylum application during her removal hearing before the immigration judge. The applicant claims
that the error in the application that led tora finding by the immigration judge that the applicant had
filed a frivolous asylum application was committed by her attorney and that she should not be
penalized by the errors committed by her attorney. The applicant then requests that her TPS
application be approved because she did, not intentionally and knowingly file a frivolous asylum
application and that her children will suffer hardship if she has to return to Haiti.

Section 244(c) of the Act, and the related regulations in 8 C.F.R. § 244.2, provide that an
- applicant who is a national of a. foreign state as designated by the Attorney General, now the

Secretary, Department of Homeland. Securlty (Secretary) s ehgrble for TPS only if such alien -
establlshes that he or she :

(@  Isanational of a étate desigﬁated under section 244(b) of the Act;

“(b) Has been continuously physi‘cally present in the United States since the
: * effective date of thé most recent designation of that foreign state;

(). Has continuously resided m the United States since such date as the
Secretary may designate;' o

(d)_ Is adm1551ble a$ an 1mm1grant except as prov1ded under section 244, 3;
| (e) - Isnot 1nel1g1ble under 8CFR.§ 244 4
Section 208(d)-of the Act statesz- in pertment"part:

(4)  Notice of privilege of counsel and consequences of frivolous application.
— At the time of filing an application for asylum, the Secretary shall — -
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(A) advise the alien of?he pri\}ilege of being represehtéd by counsel and
of the consequences, under paragraph (6), of knowingly f111ng a
frivolous appllcatlon for asylum; and

. (B) lprov‘lde the allen a list- of persons (upd'ated. not less often than
" . quarterly) who have indicated their availability to represent aliens in
asylum proceedings on a pro bono basis.

(6)  Frivolous “application — If the Secretary determines that an alien has

* knowingly made a frivolous application for asylum and the alien has

_ received the notice under paragraph (4)(A), the alien shall be permanently

ineligible for any benefits under this Act, effective as of the date of a final
determination on such appllcatlon

The regulatlon at 8 C FR. § 208 20 prov1des

For appllcatlons filed on or after Apnl 1, 1997, an. appllcant is subject to the
provisions of section 208(d)(6) of the Act only if a final order by an immigration
judge or the Board of Immigration Appeals specifically finds -that the alien
knowingly filed a frivolous asylim application. For purposes of this section, an
asylum application is frivolous ‘if any of its material elements is deliberately
fabricated. Such finding shall only be made if the immigration judge or the Board is
satisfied that the applicant, during the course of the proceedlngs has had sufficient
opportunity to account for any discrepancies or implausible aspects of the claim.
For purposes of this section, a:finding that an alien filed a frivolous. asylum
application shall not preclude the alien from seekmg withholding of removal.

On appeal however, the applicant claims ineffective assistance of prior representative but the
applicant does not submit any of the required- documentatlon to support an appeal based on
ineffective assistance of representatlve :

- Any appeal or motion based upon a claim of ineffective assistance of representative requires: (1)
-that the claim be supported by an affidavit of the allegedly aggrieved respondent setting forth in
- detail the agreement that was entered into with the representative with respect to the actions to be
.taken and what representations the representative did or did not make to the respondent in this
regard, (2) that the representative whose integrity or competence is being impugned be informed

- of the allegations leveled against him and be given an opportunity to respond, and (3) that the
appeal or. motion reflect whether a complaint has been filed with appropriate disciplinary
authorities with respect to any violation of representative’s ethical or legal respons1b1htles and if
. not, why not. Maiter of Lozada, 19 I&N Dec. 637 (BIA 1988), aff'd, 857 F.2d 10 (1st Cir. 1988).

Furthermore, United States Citizenship and Immlgratlon Services (USCIS) is not respon51ble for
~ action, or inaction, of the applicant’s representatlve
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“The record reflects that a Form I- 862 Notlce to Appear was issued and served on the apphcant

on January 5, 2006. - The applicant’s Form 1-589, Application for Asylum and Withholding of

- Deportation, was filed on January 17, 2008. The Form 1-589 advised the applicant that if it is

determined that she knowingly filed a frivolous application for asylum, she would be

. -permanently barred from'receiving any benefits under the ‘Act.  In addition, the applicant was

notified by personal service of the:privilege of counsel and consequences of knowingly filing a
frivolous asylum application pursuant to section 208(d)((4) of the Act. The notice advised the
applicant that if she knowingly filed a frivolous apphcatron for asylum, she would be barred
forever from recelvmg any benefits under the Aect. s

" The transcript of hearing in the removal proc'eedings indicates that the appliCant was advised by

the immigration judge of the consequences of knowingly filing a frivolous asylum application.

 The immigration judge advised the applicant that if she knowingly filed a frivolous asylum

applleatlon she would be forever barred from rece1v1ng any benefrts under the Act.

‘On June 19 2007, a removal proceedmg was held before the Immlgrauon Court in Annapolis,

_Maryland. The applicant’s asylum'application was denied following the rémoval proceedmgs

-and. she was ordered removed from the United States. The oral decision of the immigration

~ judge (1)) indicates that the court found the applicant to have filed a frivolous application for )

asylum and, therefore, she was: permanently barred from receiving any benefits under the Act.'

. -The applicant appealed the IJ’s decision to the Board of Immrgratlon Appeals (BIA) and on
‘September 22,2009, the BIA dismissed the apphcant s appeal.

On July 18, 2012 the d1reetor Cahfomla Servrce Center determined that the applicant was

: 1ne11g1ble for TPS beneﬁts and denied the application based on her fI'lVOlOllS asylum application.

. The applicant’s stat:e_ments on appeal hav'eib'een considered. The AAO,' however, is bound by the

clear language of the statute and lacks the authority to change the statute. There is no waiver
available, even for humanitarian reasons, due to the applicant’s ineligibility pursuant to section
208(d)(6) of the Act. Consequently, the dlrectors decision to deny the TPS application on this

~* ground will be affirmed.

An alien applymg for TPS has the burden of proving that he. or she meets the requirements
enumerated above and is otherwise eligible under the prov1srons of sectlon 244 of the Act. The
apphcant has failed to meet this burden :

ORDER: @ The appeal is dlsmlssed., .

~-

" Oral Decision of the Immigration 'iudge, Miami; Florida, September 26, 2008.



