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DISCUSSION: The waiver application was denied byr the Field Office Director, Oakland Park,
Florida, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will
be dismissed.

The applicant is a native and citizen of Haiti. On November 5, 1998, the applicant was convicted
of battery under Florida statute §784.03. The Field Office Director additionally found the
applicant had a felony conviction for aggravated battery under Florida statute §784.045. He was
found to be inadmissible to the United States pursuant to section 212(a)(2)(A)(A)(I) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(2)(A)(i)(I), for having committed
crimes involving moral turpitude. The applicant seeks a waiver of inadmissibility pursuant to
section 244(c)(2) of the Act, 8 U.S.C. § 1254a(c)(2), in order to remain in the United States with
his U.S. citizen children.

The Field Office Director concluded that the applicant provided insufficient evidence
demonstrating a qualifying relative would experience extreme hardship as defined by section
212(h) of the Act and denied the application accordingly. See Decision of Field Office Director
dated May 30, 2012.

On appeal, the applicant contends his spouse and children need him in the United States, and that
he has learned from his past mistakes. He adds he needs the Temporary Protected Status (TPS),
and his conviction was a one-time matter.

The record includes, but is not limited to, other applications and petitions, documentation of
criminal and immigration proceedings, evidence of birth, marriage, residence, and citizenship, and
financial documents. The entire record was reviewed and considered in rendering a decision on
the appeal.

In the denial, the Field Office Director indicated the applicant was not eligible for adjustment of
status under section 245(a) of the Act due to inadmissibility under section 212(a)(2)(A)()(I) of the
Act. See Decision of Field Office Director dated May 30, 2012. The AAOQO notes that although
USCIS electronic records indicate that the applicant filed an 1-485 Application for Adjustment of
Status in 2009, that application is not contained in the record. Further, there is no indication that
the applicant has any underlying petition or other eligibility through which to adjust his status.
His 1-601 waiver application indicates he is requesting a waiver of inadmissibility under section
244(c)(2) of the Act in order to obtain TPS status. As such, the AAO will review the present
appeal as an application under section 244(c)(2) of the Act to obtain a waiver of admissibility for
TPS status under section 244(a)(1) of the Act.

Section 244(c)(1) of the Act states, in pertinent part:

Aliens Eligible for Temporary Protected Status. (1) In General — (A) Nationals of
designated foreign statues. Subject to paragraph (3), an alien, who is a national of
a state designated under subsection (b)(1)... meets the requirements of this
paragraph only if- ...
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(iii) the alien is admissible as an immigrant, except as otherwise provided
under paragraph (2)(A), and is not ineligible for temporary protected
status under paragraph (2)(B)...

Section 244(c)(2) of the Act states, in pertinent part:
(B) Aliens Ineligible. An alien shall not be eligible for temporary protected status

under this section if the [Secretary] finds that — (i) the alien has been convicted of
any felony or two or more misdemeanors committed in the United States. ..

Section 101(a)(48) of the Act provides:

(A) The term “conviction” means, with respect to an alien, a formal judgment of
guilt of the alien entered by a court or, if adjudication of guilt has been withheld,

where—

(1) a judge or jury has found the alien guilty or the alien has
entered a plea of guilty or nolo contendere or has admitted
sufficient facts to warrant a finding of guilt, and

(i)  the judge has ordered some form of punishment, penalty, or
restraint on the alien’s liberty to be imposed.

The record reflects that the applicant was arrested on August 12, 1998 in Florida.
He was charged with aggravated assault under Florida statute §784.045, and with battery (domestic
violence) under Florida statute §784.03(1). August 12, 1998.
On November 5, 1998, the applicant pled nolo contendere to both charges. See disposition,
November 5, 1998. Consequently, a judge found the applicant guilty of battery,

and withheld adjudication on the assault charge. Id. The applicant was ordered to serve 90 days in
jail, 18 months of probation, and to complete the “glass house” program. Id.

Despite withholding adjudication on the assault charge, the applicant entered a plea of nolo
contendere and was ordered to serve jail time and probation. As such, the AAO finds in addition
to a battery conviction under Florida statute 784.03(1), the applicant also has a conviction as
defined by section 101(a)(48) of the Act for aggravated assault under Florida statute §784.045.

This aggravated assault conviction renders the applicant ineligible for TPS under section
244(c)(2)(B) of the Act because it constitutes a conviction for a felony. Section 244.1 of the Code
of Federal Regulations indicates a felony is defined as a “crime committed in the United States,
punishable by imprisonment for a term of more than one year, regardless of the term such alien
actually served, if any except: when the offense is defined by the State as a misdemeanor and the
sentence actually imposed is one year or less regardless of the term such alien actually served...” 8
C.F.R. §244.1 (2013).
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Violation of Florida statute §784.045 constitutes violation of a felony as defined by 8 C.F.R. §
244.1 (2013). Florida statute §784.045 states,

Aggravated battery. (1)(a) A person commits aggravated battery who, In
committing battery:

1. Intentionally or knowingly causes great bodily harm, permanent
disability, or permanent disfigurement; or
2. Uses a deadly weapon.

(b) A person commits aggravated battery if the person who was the victim of the
battery was pregnant at the time of the offense and the offender knew or should
have known that the victim was pregnant.

(2) Whoever commits aggravated battery shall be guilty of a felony of the second
degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

Fl. Code Ann. § 784.045 (1998). In the present matter, the record reflects the crime was
committed in the United States, and is defined as a felony, not a misdemeanor. Furthermore, as a
second degree felony, a person convicted of aggravated assault is punishable by a term of
imprisonment of not more than 15 years. Fl. Code Ann. § 775.082 (1998). The AAO therefore
finds the applicant has been convicted of a felony, and is consequently ineligible for temporary
protected status pursuant to section 244(c)(2)(B) of the Act. As such, no purpose would be served
in adjudicating the present waiver application.

In application proceedings, it is the applicant's burden to establish eligibility for the immigration
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed.

! As the present [-601 waiver application was submitted for TPS status under section 244 of the Act, the AAO will not
determine whether the applicant requires a waiver under section 212(h) of the Act for purposes of adjustment of status



