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INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals'Ofﬁee in your case. All of the

"documents related to this matter have been returned to the Vermont Service Center. Please be advised

that any further inquiry that you might have concerning your case must be made to that office.

Thank you,

Ron Rosenberg
Acting Chief, Administrative Appeals Ofﬁce

[

www.uscis.gov



(b)(6)
Page 2 :

DISCUSSION: The apphcant s Temporary Protected'i Status was withdrawn by the Director,
Vermont Service Center. The matter is now before the Adm1mstrat1ve Appeals Office (AAO) on
appeal. The appeal will be rejected.

The applicant is a native and citizen.of El Salvador who was granted Temporary Protected Status
(TPS) under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1254. The
director withdrew TPS because he found the applicant inadmissible under section
212(a)(2)(A)@A)(II) of the Act due to his drug-related conviction of possession of marijuana less
than two ounces on June 8, 2009. !

In order to properly file ah appeal, the regulation at 8 C.F.R. § 103.3(a)(2)(i) provides that the
affected party must submit the complete appeal within 30 days after service of the unfavorable

- decision. If the decision was mailed, the appeal must be filed within 33 days. See 8 C.F.R. §

103.8(b). The date of filing is not the date of malllng, but the date of actual receipt. See 8 C.F.R.
§ 103.2(a)(7)(i).

The record indicates that the director issued the'Notice of Decision on September 22, 2011, and
it was mailed to the applicant at his address of record. The envelope containing the Form I-290B,
Notice of Appeal or Motion, was postmarked October 25, 2011, and it was received at the Vermont

Service Center on October 26, 2011, 34 days after the decision was issued. Accordingly, the

appeal was untimely filed.

Neither the Act nor the pertinent regulations grant the AAO authority to extend the 33-day time
limit for filing an appeal. The regulation at 8 C.F.R. § 103.3(a)(2)(v)(B)(2) states that, if an
untimely appeal meets the requirements of a motion to reopen or a motion to reconsider, the
appeal must be treated as a motion, and a decision must be made on the merits of the case. The
official havmg Junsdlctlon over a motion is the official who made the last decision in the
proceeding, in this case the Director, Vermont Service Center. See 8 C.F.R. § 103.5(a)(1)(ii).

The director determined that the late appeal did not meet the requirements of a motion and
forwarded the matter to the AAO.

As the appéal was untimely filed, the appeal must be rejected.

ORDER: - The appeal is rejected.

! The term 'conviction' means, with respect to an alien, a formal judgment of guilt of the alien entered by
a court or, adjudication of guilt has been withheld, where - (i) a judge or jury has found the alien guilty or
the alien has entered a plea of guilty or nolo contendere or has admitted sufficient facts to warrant a
finding of guilt, and (ii) the judge has ordered some form-of punishment, penalty, or restraint on the
alien's liberty to be imposed. Section 101(a)(48)(A) of the Act.
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