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INSTRUCTIONS:
Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case.

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish
agency policy through non-precedent decisions. If you believe the AAO incorrectly applied current law
or policy to your case or if you seek to present new facts for consideration, you may file a motion to
reconsider or a motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or
Motion (Form I1-290B) within 33 days of the date of this decision. Please review the Form 1-290B
instructions at http://www.uscis.gov/forms for the latest information on fee, filing location, and
other requirements. See also 8§ C.F.R. § 103.5. Do not file a motion directly with the AAO.

Thank you,
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Ron Rosenberg
Chief, Administrative Appeals Office
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DISCUSSION: The application was denied by the Director, Vermont Service Center. A
subsequent appeal and motion were dismissed by the Administrative Appeals Office (AAO).
The matter is now before the AAO on a motion to reopen. The motion will be denied.

The applicant is a native and citizen of El Salvador who is seeking Temporary Protected Status
(TPS) under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1254.

The director denied the application because the applicant failed to submit the requested court
documentation relating to his arrest on February 3, 2010 for assault on a family member. The
AAO, in dismissing the appeal on December 2, 2011, concurred with the director’s findings. On
the initial motion, the applicant submitted the requested court disposition which indicated that
the applicant pled nolo contendere to the misdemeanor offense and the court found facts
sufficient to find guilt but defer adjudication for two years. The AAOQO, in dismissing the motion
on February 7, 2013, noted that the applicant had been convicted of the assault offense within the
meaning of section 101(a)(48)(A) of the Act. The AAO concluded that the applicant was
ineligible for TPS due to his two misdemeanor convictions.'

A motion to reopen must state the new facts to be provided and be supported by affidavits or
other documentary evidence. 8 C.F.R. § 103.5(a)(2). Based on the plain meaning of “new,” a new
fact is found to be evidence that was not available and could not have been discovered or presented
in the previous proceeding.”

A motion that does not meet applicable requirements shall be dismissed. 8 C.F.R. § 103.5(a)(4).

On motion, counsel asserts that as the assault and battery charge was dismissed on March 9,
2011, the decision of the AAO is erroneous. Counsel asserts that under Virginia criminal law
there is no finding of “guilt” when a case is disposed under section 18.2-57.3 of the Virginia
Code. Virginia Code § 18.2-57.3 provides:

A. When a person is charged with a violation of § 18.2-57.2, the court may defer
the proceedings against such person, without a finding of guilt, and place him on
probation under the terms of this section.

B. For a person to be eligible for such deferral, the court shall find that (i) the

person was an adult at the time of the commission of the offense, (ii) the person
has not previously been convicted of any offense under this article or under any
statute of the United States or of any state or any ordinance of any local
government relating to assault and battery against a family or household member,

! The applicant had also been convicted of a Class 1 misdemeanor of reckless driving on December 11,
2007.

* The word “new” is defined as “1. having existed or been made for only a short time . . . 3. Just discovered,
found, or learned <new evidence> . ...” WEBSTER’S Il NEW RIVERSIDE UNIVERSITY DICTIONARY 792
(1984)(emphasis in original). '
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(iii) the person has not previously had a proceeding against him for violation of
such an offense dismissed as provided in this section, (iv) the person pleads guilty
to, or enters a plea of not guilty or nolo contendere and the court finds the
evidence is sufficient to find the person guilty of, a violation of § 18.2-57.2, and
(v) the person consents to such deferral.

E. Upon fulfillment of the terms and conditions specified in the court order, the
court shall discharge the person and dismiss the proceedings against him.
Discharge and dismissal under this section shall be without adjudication of guilt
and is a conviction only for the purposes of applying this section in subsequent
proceedings. No charges dismissed pursuant to this section shall be eligible for
expungement under § 19.2-392.2.

The court record indicates that on March 9, 2011, the case was dismissed.

Federal immigration laws should be applied uniformly, without regard to the nuances of state
law. See Ye v. INS, 214 F.3d 1128, 1132 (9th Cir. 2000); Burr v. INS, 350 F.2d 87, 90 (9th Cir.
1965). Thus, whether a particular offense under state law constitutes a "misdemeanor" for
immigration purposes is strictly a matter of federal law. See Franklin v. INS, 72 F.3d 571 (8th
Cir. 1995); Cabral v. INS, 15 F.3d 193, 196 n.5 (1st Cir. 1994). While we must look to relevant
state law in order to determine whether the statutory elements of a specific offense satisfy the
regulatory definition of "misdemeanor," the legal nomenclature employed by a particular state to
classify an offense or the consequences a state chooses to place on an offense in its own courts
under its own laws does not control the consequences given to the offense in a federal
immigration proceeding. See Yazdchi v. INS, 878 F.2d 166, 167 (5th Cir. 1989); Babouris v.
Esperdy, 269 F.2d 621, 623 (2d Cir. 1959); United States v. Flores-Rodriguez, 237 F.2d 405, 409
(2d Cir. 1956). The applicant, in this case, is applying for benefits under the federal law.

Section 101(a)(48)(A) of the Act, 8 U.S.C. § 1101(a)(48)(A), defines the term "conviction:"

(48)(A) The term "conviction" means, with respect to an alien, a formal judgment of
guilt of the alien entered by a court or, if adjudication of guilt has been withheld,
where --

(i) a judge or jury has found the alien guilty or the alien has entered a
plea of guilty or nolo contendere or has admitted sufficient facts to
warrant a finding of guilt, and

(i1) the judge has ordered some form of punishment, penalty, or
restraint on the alien's liberty to be imposed.

Notwithstanding the fact that adjudication of guilt was withheld, the record reflects that the
applicant entered a plea of nolo contendere and the judge ordered some form of punishment (placed
on deferred adjudication for two years, comply with domestic violence treatment and court cost was
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imposed) for violating § 18.2-57.2. The applicant therefore had been convicted within the meaning
of section 101(a)(48)(A) of the Act.

The burden of proof in these proceedings rests solely with the applicant. Section 291 of the Act,
8 U.S.C. § 1361. On motion, the applicant has not met his burden since he has not provided any
new facts or other documentary evidence to overcome the previous decision of the AAO. The
motion to reopen is denied. The previous decision of the AAO will not be disturbed.

ORDER: The motion is denied. The previous decision of the AAO dated February 7, 2013,
is affirmed.



