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DATE: SEP 0 6 2013 Office: VERMONT SERVICE CENTER 

INRE: Applicant: 

U.S.DepartmentofHoin~landS~rity 

U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., M_S 2090 
Washington, DC 20529-2090 

U.S. CitiZenship 
an.d T:rfi.fiiigration 
serVices 

APPLJCA TION: Application for Temporary Protected Status uncier Section 244 of the 
Immigration and Nationality Act, 8 U.S.C. § 1254 

ON BEHALF OF APPLICANT: Self-represented 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals. Office (AAO) in your case. This is a 
non-precedent decision. The AAO does not announce new constructions of law nor establish agency 
policy through non-precedent decisions. 

Thank you, 

Ron Rosenberg 
Chief, Administrative Appeals Office 

www.usds.gov 
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NON~PRECEDENTDECISJON 

filSCUSSidN: :The applicant's Temporary Protected Status _was withdtaW11 by th~ J)ire~;tor, 
Vennont Service Center. the matter is now before the Administrative Appeals Office on appeal. 
Th~ aj:>pe_ij will b~ S\lstaiped. 

!lie applicant is a native and citizen ofEl Salvador who was granted Tempor;:ey Protected Status 
(TPS) under: section 244-ofthe Iinrtiigration and Nationality Act (the Act), 8 U.S.C. § 1254. 

The director Withdrew TP,S because ' jt was determined that the applicant's misdemeanor 
conviction of armoying ot molesting a child under 18 · constit\ltes sexu3,i ahuse of a minor and 
therefore an aggravated felony u:nder section l0l(a)(43)(A) of the Act. 

On appeal, the a,pplica,nt ass~rts that he has not been convicted of a felony. 

The difectot ·may Withdraw the status ofan .~lien granted TPS under sect_ion 444 of the Act at anY 
time. if it is determined that the alien was rtot in fact eligible at the fime such Status. Was granted, or at 
(l)J.y time thereaf_terbecomes ineligible for such status. 8 C.F.R. · § 244J4(a)(1). 

Art al.ieii shall not be eligible for TPS under this s~ction if th_e Secretary of t_he Department of 
Homeland Secu.tity finds that the alien has been convicteg of any felony or two or 1110re 
misdemeanors committed in the United States. See Section 244(c)(2)(B)(i) of the Act and 8 
CJ~'~R § 244.4(a) . . 

"Felony" means a crime cohlihitted in the Unite(j States pu,nisha,ble by imprisonment for a tef!U 
of more than one year, regardless of the tertil actually served, if any. There is an exception when 
the offense is defined by the state as a misdemeanor and the sentence actually imposed is one 
ye.at or less, regardless of the term actually served. Under this exception, for purposes of 8 

. C.P.R.§ 244 of the Act, the c:riroe shall be trea,ted (J.S a misdemeanor. 8 C.F.R. § 244.1. 
l 

''Misdemeanor'' means a crime Conihlitted in the United States, ejther (1) pUJlisha,ble by 
imprisonment for a term of one year or less, regardless Of the term such alien actually served, if any, 
or (4) a crime treated a& a misdemeanor under the term "felony" of this section. Fotputposes ofthis 
cJ.e(mition, any ct:irne punishable by imprisonment for a maXimum term of five days or less shall not 
be considered a misdemeanor. 8 C.F.R. § 244.1. · 

The term 'c.onviction' means, with respect to ·an alien, a forma.l judgment Qf guilt of the aiien 
entered by a court or, adjudiCation of guilt has been withheld, where "' (i) a ju(jge or jll,l}' h~s 
found the alien guilty or the alien has entered a plea of gtiilty or nolo contendere or has admitted 

· sufficient tact~ to wamirtt a finding of guilt, and (ii) the judge has_ ordered some form of 
punishment, ·penalty, or restraint on the alien's liberty to be imposed. Section 101(a)(48)(A) of 
-the Act. 

Section 101(a)(48)(6) otfue Act provides, "any reference to a term ofimprisonment or asentence 
With reSpectto an offense is deemed to include the period of ~ncarcerl:l,tion or cQIJijneiilent orden::d 
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by a court of law regardless of any suspension of the imposition or execution of that imprisonment 
or sentence in whole or irt part." 

A conviction for "murder, rape, or sexual abuse of a minor" constitutes an aggravated felony 
u.nder s~ction 101(a)(43)(A) of the Act. 

The record contains court documentation in Case no. from the Los Angeles County 
Superior Court of California, which indicates that o:n May 16, 1998, the applicant was charged 
with five misdemeanor counts of violating section 647.6(a)(1) PC, annoying/molesting a child 
\,lnder 18, and five misdemeanor counts of violating section 243.4(e)(1) PC, sexual battery touch 
for sex arousal. On July 3, 2008, tbe applic~nt pled guilty to one count of annoying/molesting a 
child under 18. Imposition of sentence was suspended and the applicant w~s placed on suml1lary 
probation for 36 months, ordered to pay a fine \and perfotrn 45 days of Cal Ttans. As a condition 
of his probation the applicant was also ordered to register as a sex offender pursuant to section 
290 PC. The remaining charges were dismissed. 

In Nicanor~Romero v. Muhlsey, 523 F3d 992 (9th Cir. Z008),1 the Nin._th Circuit Court of 
Appeals reaffirmed the conclusion of United States v. Pallares~Galan, 359 F.3d 1088, 1102~03 
(9th Cir. 2004 )2 holding that a conviction under California law for "artrtoying ot molesting a 
child under age 18;' is not categorically an aggravated felony as defined in section 101(a)( 43)(A) 
oft.he Act. 

The applicant has, therefore, one misdemeanor conviction and it does not render the applicant· 
ineligible for TPS under the provisions of section 244(c)(2)(B)(i) of the Act ·and the related 
regulations in 8 C.F.R. § 244.4(a). Consequently, the director's decision to withdraw TPS will, 
itself, be withdrawn., and the appeal will be sust~ined. 

An alien applying for TPS has the burden of proVing that he or she meets the requirements 
enumerated above and is otherwise eligibl.~ under the provisions of section 244 of the Act. The 
applicant has met this burden. 

ORDER: The appeal is sustained 

1 overruled on other grounds by Marmolejo-Campos v. Holder, 58 F.3d 903, 911 (9th Cir. 2009). 
2 The Ninth Circuit reasoned that sexual abuse "requires more th~ improper motivation; it requires conduct that is 

abusive." /d. at 1101-02. In contrast, conduct proscribed under section 647.6(a) PC, "regardless of a defendant's 

lewd intent," may ''involve neither harm or injury to a minor, nor the touching of or by a minor,'' and therefore 

"does not constitute ' sexual abuse of a minor' .. .. " /d. at 1102. 


